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Welcome
A message from Peter Williams
setting up Michelmores’ Bristol office, we were quickly
joined by Sandra Brown − Bristol’s leading Private Client
lawyer, and her team.
Sandra and I were articled clerks together many years
ago. We chose Michelmores because of the Firm’s
unique combination of commitment to tradition and
dynamic forward thinking. The Bristol office has gone
from strength to strength, and we are now almost forty
strong and still growing. We provide the bookend for
the very successful Private Client and Agriculture teams
that already existed in Exeter.

theview over the gate is a variation on Michelmores’
long established publication for private clients, theview,
but with a focus on agriculture and the countryside.

Peter Williams
Partner - Head of Agriculture
0117 906 9300 | peter.williams@michelmores.com

We hope that you will enjoy it.

I am currently toiling away in my spare time writing
the 10th edition of what will be renamed Scammell,
Densham & Williams’s Law of Agricultural Holdings;
so writing this foreword is a welcome break.
I joined Michelmores at the end of 2012, bringing with
me a nationally acclaimed team of lawyers specialising
in the law relating to the agricultural sector. After
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The Agriculture team
continues to grow
With academic success as a given, the team’s objective
is to provide a full service offering to all clients from
specialists who know and understand the sector in
which they operate.

The last twelve months have seen the Michelmores’
Agriculture team grow even more. We now have a
total of 13 lawyers including 6 partners, 5 solicitors,
a barrister and a trainee who work exclusively on all
matters agricultural. Since January 2014 the team has
recruited Adam Corbin, who joined as an employed
barrister. Adam took the long route to the law
having studied Agriculture at Harper Adams University
where he achieved a first class degree. After a period
practising at the Bar Adam decided to join us and
specialise in agricultural property disputes. His work
includes landlord and tenant, professional negligence,
rural housing, subsidy issues and contractual disputes.
We have also been joined by Charlotte Razay (another
holder of a first class degree) who trained with us and
qualified as a solicitor in September 2014. Andrew
Baines, a consultant solicitor, then joined in October
2014 having worked with various members of the team
at a previous firm.

Michelmores’ Bristol office at Broad Quay House
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Vivienne Williams
Partner - Agricultural Litigation
0117 906 9302 | vivienne.williams@michelmores.com

Expert advice

The future of farming
lies in youth and
technology
Philip Wolfgang
Partner - Agricultural Property
philip.wolfgang@michelmores.com
01392 687720

Agriculture is the UK’s largest manufacturing sector. It contributes £9 billion to the UK
economy, underpins the £26 billion food and drink sector, and employs 3.8 million people
within the agriculture and fishing supply chains.
Future opportunities for the agricultural sector arise
from the same ‘perfect storm’ that brings about huge
global pressure on our commodities. This may take
the form of climate change, the rise in water and
energy consumption, huge population growth and an
associated reduction in the availability of agricultural
land. These pressures mean that we are going to have
to feed an ever growing world population in an ever
more difficult environment, creating both challenge and
opportunity.
So how are we going to rise to this challenge and what
will the future of farming look like?
The key to success lies in our ability to develop and
harness new technologies to help us create efficiencies
and find solutions to aid the growth of the sector.
Fortunately for us, we already have a world class food
and farming sector, with innovative and dynamic
farmers, food manufacturers and retailers. We also
have a state-of-the-art agricultural research and
development industry, supported by the Government
putting aside £450m each year towards research and
development in agriculture and food. This includes
substantial capital expenditure to support research

institutes and campuses. Added to this, conservative
estimates suggest private sector investment in
agricultural research and development stands at
approximately £100m a year. Therefore, we are
well-positioned to make an impact on global
markets through the export of products, science and
farming practices.
However, as technology advances, the landscape of
UK agriculture is set to change. We are likely to see a
growing number of large, intensive and technologically
advanced food growers and farmers investing and
taking advantage of the latest technologies, where
much of the routine work is automated and performed
by robots. Precision farming will become even more
commonplace, with technologies employed, amongst
others, to pinpoint the application of crops, fertilizers
and sprays, thus reducing wastage.
The supply chain will become shorter and more
transparent, with food producers engaging far more
with the final consumer. This is likely to be coupled
with total traceability of produce, where informatics
play an ever-increasing part in how a farm is
managed and operated. As consumers become more
4

sophisticated they will demand even more information
year, statistics have shown a 33% rise in the numbers
about the provenance of their food. This is where
of young farmers applying for places at the country’s
technology steps in, helping farmers and consumers
leading agricultural colleges, with the Royal Agricultural
know more and more about the food being farmed,
University in Cirencester seeing applications rising by
sold and eaten. Added to this, farm workers will not
186% in the last three years.
only need to be skilled in
This increased reliance on
traditional farming practices,
technology will come at
“The key to success lies in our
but also science and
a cost, and the days of
technologies. As a result,
ability to develop and harness new
cheap food will certainly
there will be a greater need
technologies
to
help
us
create
be numbered, as UK
for higher-level education
and the associated salary
efficiencies and find solutions to aid farmers look to invest in
sophisticated equipment
demands.
the growth of the sector.“
and are pushed to pay
In September 2014, the
higher salaries to their
Agri-Tech Register and Training for Innovation and
increasingly educated and skilled workforce.
Skills launched a £3.6m training academy, partly
These great changes predicted to take place in the
funded by the Government, to provide classroom
agricultural sector will inevitably be unpalatable to
and field-based training courses for farmers, growers
some. However, to many, and in particular to an
and advisors. They have also introduced a steering
educated, skilled and entrepreneurial next generation of
group to bring researchers, farmers and agronomists
new entrants into the sector, they represent huge and
together with representatives from supermarkets and
exciting opportunities to be involved in a technologyfood processors to identify key research and topics
led, specialist, cutting edge industry, and compete in a
with immediate practical and commercial benefit for
global market.
growers and the food supply chain. Encouragingly, this
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Client interview

Watching our
assets grow
Sir Harry Studholme
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An interview with Sir Harry Studholme,
Chairman of the Forestry Commission
On 8 December 1919, the 21st Baron Clinton planted the first ever Forestry Commission trees
at Eggesford Forest in the Taw Valley in Mid Devon. On 8 May 1956, Her Majesty the Queen
visited Eggesford to unveil a commemorative stone recording the planting of the millionth acre
by the Commission.
The Forestry Commission is charged with protecting
and expanding Britain’s forests and its creation was
timely. The country’s woodlands had been in steady
decline since the Middle Ages, and had reached an
all-time low of just 5% of the land area by the start of
the 20th century. The demand for timber for the First
World War, both in the mines and at the front, exposed
the lack of a national forestry policy and a strategic
timber reserve, so something had to be done.
The Forestry Act 1919 established the Forestry
Commission and gave it responsibility for woods in
England, Scotland, Wales and Ireland. Eight Forestry
Commissioners were charged with promoting forestry,
developing afforestation, the production of timber, and
making grants to private landowners.
Its development over nearly a century has been
remarkable and diverse. In addition to land acquisition
and planting, the Commission moved into research and
engineering, landscaping and conservation, amenities
and leisure pursuits, sustainability, environment
protection and special projects, including most recently,
bringing trees back to urban areas.
The Commission has faced many challenges along the
way – the depression of the 1920s and 1930s; another
World War; a move to planting on uplands and nonagricultural land in an earlier era of austerity as demand
for home-grown food trumped the demand for timber;
and, more recently, several attempts to privatise it.
Today, it is the largest landowner in England and
Scotland (responsibility for Wales transferred to
Natural Resources Wales in 2013) and the largest
provider of outdoor recreation. In 2012, 49% of
woodlands were assessed as being accessible to the
public, with around two thirds of the UK population
having visited woodlands in the last few years. From
woodland covering as little as 5% of the UK land area
in Edwardian times, there is now around 13% or 3.1
million hectares.

Organisationally, Forestry Commission England reports
to Whitehall, while Forestry Commission Scotland
reports to the Scottish Assembly. However, there is a
single Chairman of the Board, and currently this crucial
role is undertaken by Sir Harry Studholme.
Sir Harry, an engineering graduate from Cambridge
University, had an early career in industry and finance,
qualifying as a Chartered Accountant, Chartered Tax
Advisor and an accredited Commercial Mediator. He
was Deputy Chair of the Independent Panel on Forestry,
which reported in July 2012 on the future of forestry
in England and also currently chairs the Phaunos Timber
Fund, a quoted investment trust owning forestry
across five continents. He was also Chair of the South
West Regional Development Agency (RDA) from 2009
to 2012.
As Chairman of the Forestry Commission, he
has impressive credentials, which are more than
supplemented by his ownership of the Perridge
Estate just outside Exeter, and less than 25 miles from
Eggesford Forest. The Perridge Estate comprises, 1000
acres of spectacular Devon countryside, including
650 acres of woodland which, understandably, has
endowed him both with a depth of knowledge and a
passion for forestry.
For Sir Harry, forestry has a social as well as an
economic and strategic role. “When my father came
here in 1960,”he said, “there was a great effort to
plant the Estate and change uneconomic forests to
woodlands that would employ people and produce
timber that would be used.
“My father died in 1990 and I took over the reins.
Turning the Estate’s woods from a young forest to a
multi-purpose estate producing timber became a
life-long interest. I carried on and became involved
because I believed in it. All my life I’ve been watching
this asset grow.“
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Sir Harry became involved in more rural facing
organisations, including the Timber Growers
Association, the South West Woodland Show and
the Country Landowners Association. Giving the
countryside a voice was central to his thinking, but he
realised that making a difference could be more easily
accomplished “when working from inside the tent”.
Chairmanship of the Advisory Committee to the
Forestry Commission followed, before he joined the
RDA Board as a rural representative, becoming Chair of
the Audit Committee.

alongside changing environmental conditions.
“We need to keep getting better and to keep learning
about plant health and how we can manage the
changing ecology. Sustainability may be a modern
word, but it is not a modern concept. Foresters have
always taken the long-term view – even the shortest
rotation trees in this country take a minimum of 40 or
50 years to grow to maturity and the idea of improving
capital values and managing woodland for multiple
purposes has always been true of forestry. Not only
are you producing something that is economically
important, but something that benefits people and the
environment and shapes the landscape.

“We did what we could to encourage DEFRA to
take note of what the economic conditions were in
“We have become much better at understanding the
the South West. Being Chairman of the RDA was an
importance of ecological balance. We are better at
interesting time, although to be honest the bulk of
seeing the importance of hedges; seeds for wildlife,
the economy is not rural – it’s in the bigger industries
deadwood, and getting light down to the understory,
such as aerospace and electronics, and in the major
as well as the need for economic viability. The
cities, and in particular Bristol. This is key to whether
increasing rediscovery of
we are prosperous or
wood as a fuel has also
not. However, you have
had a major effect. The
to view the economy
“…the idea of improving capital values environmental, the social
holistically and recognise
and managing woodland for multiple
and the economic have a
the huge pockets of
symbiotic relationship and
deprivation, including in
purposes has always been true of
sustainability fits well with
rural areas. During that
forestry. Not only are you producing
the pre-existing ideas of
time I had become a
managing a long
Forestry Commissioner.”
something that is economically
important, but something that benefits term asset.”
A natural understanding
and lifelong affinity
people and the environment and shapes Sir Harry is both a
believer and a realist. He
with the woodland
the landscape.”
acknowledges that for
environment enables
all its great achievements
Sir Harry to effortlessly
and distinguished history,
convey both his passion
the Forestry Commission remains an instrument of
and concern for forestry. He counts the threat of tree
Government and, as such, remains susceptible to policy
and plant disease amongst the Commission’s biggest
changes. “Government is constantly in flux, but trees
challenges.
will keep growing. The Forestry Commission was called
“It is dangerous to take an organisation as complex
into being out of necessity, but the politics are always
as the Forestry Commission and focus only on one
changing.
thing.” he said. “However, the problem we have is with
“There has always been some sort of relationship
increased internationalisation of the plant trade and
between Government and forests and that will continue
changing climate, leading to more tree disease than
– but as to whether it remains exactly in its current form
ever before.
for ever, I rather doubt it.”
“Before the last decade or so, we had a relatively
As for Sir Harry, after being appointed Chairman of the
benign period with only the major outbreak of Dutch
Forestry Commission for a three year term in March
Elm Disease. Now we have had a series of new tree
2014, what’s next? He said: “I‘ll just carry on and do
diseases, which have been really quite worrying such
whatever people will let me do” – but it’s a fair bet that
as Phytophthora ramorum affecting larch, Acute oak
it will have something to do with trees.
decline and Chalara fraxinea in the ash, all of which
are very threatening. This is a result of the risks we
run with more plant material moving around the world
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Expert advice

‘Piggy in the middle’
What happens to farms on divorce?

Simon Thomas
Partner - Head of Family
simon.thomas@michelmores.com
01392 687630

Divorces involving farms can be a tricky business. Often family-run affairs, farms are commonly
passed down through the generations and, whilst land and stock may be valuable in theory,
income streams can be relatively low and assets are often difficult to break up.
Depending on how the farm has been financially
managed, borrowing capacity may also be in question.
Furthermore, the option to dissolve partnerships, or sell
part of the farm in lots with the possible taxation or
trust issues that can follow, can be headache-inducing
indeed.
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So what happens to those farms that have been passed
down through the family when a divorce case reaches
the matrimonial courts?
In truth, the sale of an entire farm in the case of divorce
is quite rare. Usually, the court will consider ways to

Expert advice

A high-profile case on this issue is AR v AR (2011).
Here, the parties were married for 25 years and the
total assets were worth between £20 - £23m − the vast
majority of which consisted of two separate farms, as
well as land, shares, a company and other investments
given to or inherited by the husband during the course
of the marriage. The husband argued that the inherited
assets were not the ‘fruit of the matrimonial tree’,
but came to him from his side of the family and were
There are many factors that a court must take into
therefore a contribution made by him, unmatched by
account when considering the division of capital – and
his wife. Understandably, he felt that the farm should
in the case of farms this will include the land, dwellings
only be shared if ‘need’ required it. On the other hand,
and other buildings.
the wife argued that her share should not be limited to
her strict ‘needs’. She also pointed out that the assets
These factors are set out in the Matrimonial Causes Act
in question had been used
1973. Section 25 of the Act
during the marriage, enjoyed
clearly sets out the issues
“So does this mean that transby them both and not kept
that the court must consider,
generational
farming
businesses
separate – so she felt that
which include each party’s
this should be reflected in
needs, financial resources
should stay with the party to
her award.
and contributions. There
extract capital sums to buy the existing spouse out of
the farming business. However, before any division
is decided upon, the courts will need to ascertain the
value of the farm and any other assets. If the value is
not agreed by both parties, a jointly appointed expert
will usually undertake a valuation. Once the value is
settled, the next step is to consider the appropriate
division of the capital.

is also a requirement for
the court to consider ‘all of
the circumstances of the
case,’ which will include the
length of the marriage and
provision for any children
under the age of 18.

whom it was originally transferred?
The answer is, not necessarily.
Unless there is a clear pre-nuptial
agreement – and all of the requisite
legal requirements are met, inherited
assets, such as farms are not
automatically ring fenced from the
‘matrimonial pot’ to be divided.”

Alongside this Act, the courts
will also consider case
law − notably, the landmark
case of White v White in
2001, which concerned a farming couple.

Following this case, the guidance is that an equal
division of assets is only to be departed from if, and to
the extent that, there is good reason for doing so. So,
equality is the benchmark against which the courts will
test a final order.
So does this mean that trans-generational farming
businesses should stay with the party to whom
they were originally transferred? The answer is –
not necessarily. Unless there is a clear pre-nuptial
agreement and all of the requisite legal requirements
are met, inherited assets such as farms are not
automatically ring-fenced from the ‘matrimonial pot’ to
be divided. If the parties’ financial circumstances mean
that inherited assets or land must be used to provide
cash for a spouse exiting the marriage, then the court
has the power to order property and land sales, either
in whole, or in part.

The court’s view was that
the husband’s approach
was a little rigid, and
in applying the fairness
principle, and taking all
of the circumstances into
account, it ordered an
award of £3.2m to the wife
− in addition to the £1.1m
which was in her own name
already. Her total award was
approximately 20% of the overall assets, which was
considered fair, given the husband’s inherited assets and
the wife’s reasonable needs.
Therefore, it is good news that when it comes to
divorces involving farms, the court has made it clear
that it will consider the source and nature of assets.
If the assets have been inherited during the marriage
this may be a good reason to move away from a
position of equality and the principle of sharing, to
recognise the inheritance. Of course, whether this will
or will not happen, depends on the amount of assets
that the parties own, and the circumstances of each
individual case.
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Close shaves and
difficult battles
George Eustice MP Parliamentary
Under-Secretary of State for DEFRA
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Interview

An interview with George Eustice MP, Under
Secretary of State for Farming, Food and the
Marine Environment
Brought up on the family farm in Cornwall, George Eustice MP recounts how the increasing red
tape faced by farmers, compounded by a bitter dispute between his family and their bank some
15 years ago, put him on an irrevocable path to politics – landing him his ideal job.
There appears to be a certain inevitability about George
Eustice’s rise to become Parliamentary Under-Secretary
of State for Farming, Food and the Marine Environment.
The MP for Camborne and Redruth entered Parliament
in 2010 at the age of 39, having previously amassed the
almost perfect CV to qualify him for this particular office
of Government – family farm, horticulture college, antiEuro Campaign Director, public relations consultant, head
of press under Conservative Party leader Michael Howard
during the 2005 General Election and press secretary for
David Cameron during his leadership contest.
All this adds up to a very knowledgeable minister
who clearly uses his public relations experience and
interpersonal skills to effortlessly turn from farming to
renewables to fishing; describing both the intricacies and
the enormity of the role he now undertakes in a truly
engaging manner with barely suppressed enthusiasm.
There is no doubt that he loves what he is doing, both
in terms of the jobs diversity (“from bats in churches
and turtle farming in the Cayman Islands to food
standards, animal diseases, labelling requirements and
all manner of EU requirements”) as well as the brouhaha
of parliamentary debate where the opposition delight in
setting booby traps for the unwary minister.
He said: “To manage a debate in Parliament is a very
good discipline. We have a very punishing system of
accountability in this country because ministers are run
ragged by MPs asking really intense, difficult questions
and it keeps everyone on their toes. Throughout the
system you have to be on your mettle and to know every
intricate, inside detail of any issue that might come up.
“I can remember spending an hour and a half in front
of the European Scrutiny Committee arguing about the
legal basis of a particular regulation proposed for animal
cloning and it was very technical and legalistic and you
have to know your stuff. It’s one of the disciplines of
our system which is markedly absent from the EU way of
doing things.

“Yes, I get a buzz from it. OPQs (Oral Parliamentary
Questions) are extraordinary because you really don’t
know what’s going to be thrown at you. It does get
easier. Having done the job for the best part of nine
months I’ve got very familiar with all the issues.
“Parliament is very unforgiving. They will get up and
welcome you to your new position and then lay into you.
I remember the first questions I did two days into the job.
I was preparing to give my first answer which is quite
a nerve-wracking moment, when one of my opposite
numbers on the Labour front bench shouted “Resign!”
before I’d even opened my mouth.
“There’s a strange sort of camaraderie amongst
politicians. We’ve all got similar challenges and
difficulties and, whilst we have clear political differences
and undergo robust argument, I feel there is an
underlying respect for the challenges we all put each
other through. But, Parliament remains a pretty
unsympathetic place.”
George Eustice’s long association with the land has
endowed him with strong views about the future of
agriculture and what we need to do in terms of food
production and sustainability − and he is revelling in
a role that allows him to have a real impact on future
policy. Given a rapidly increasing world population
and the demand for food projected to increase by
60% by 2050, he’s clear that efficient food production
must trump all other uses of the most productive land,
particularly in the UK.
“The UK, has highly productive land in a temperate zone
and has actually got a really bright future. Our long
term objective is to support it through initiatives such as
the Agri-tech strategy investing in technology and more
productive farming and by re-orienting the Common
Agricultural Policy so it’s less about straightforward
subsidies based on area of land and much more about
investing in productivity and new technology.
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“In the short term, and this is going back to my
roots and recalling the frustrations of paperwork and
bureaucratic form filling, I’m serious about trying to sort
out the burdens of regulation and to do everything we
can to make sanctions more proportionate on issues
like cross compliance. We are aiming to cut Defra
guidance to farmers by around 80% and cut the burden
of inspections. Deregulation is not always easy in a
European context, as around 80% of the rules we work
under are from Europe and we’re always under that
constant challenge.
“If we want to have a go-ahead agricultural industry, we
need new talent with fresh ideas and new thinking.
We have a group chaired by David Fursdon, the Future
of Farming Group, which has been looking at succession
and helping farmers to retire with dignity, while
simultaneously creating new pathways for talented,
entrepreneurial young people to enter the industry.
I think we need to get away from the notion that
unless you inherit a farm from your family, farming
isn’t for you.
“There are some interesting models, such as contract
farming and share farming agreements and we are
planning for a consultation that will look at modernising
and improving certain aspects of tenancy law to
encourage slightly longer term farm tenancies – as
well as what the Government can do to incentivise,
encourage and promote other models to get more new
entrants into farming.”
The focus on food production has led to a rethink
on energy provision and Government guidance that
says we should not be building solar farms on prime
agricultural land. While the Minister insists he doesn’t
have a totally closed mind to some solar farming and
energy crops because of the need to rebalance our
energy needs, he remains very reluctant to see any
significant growth in those areas, believing that we
should protect our agricultural land for food production
first and foremost.
George Eustice’s agricultural credentials are impeccable,
but he also has fishing and the marine environment in
his portfolio. He wasn’t brought up on a trawler, but
he has done his homework and claims to have scored
notable successes in the process of radically reforming
the “environmentally disastrous” Common Fisheries
Policy. The reforms have included moving decisionmaking power away from the European Commission
to groups of member states who have vested interests
in shared waters and who can multilaterally agree a
management plan for the years ahead outside of any EU
decision-making process that is then rubber stamped by
the EC.
13

The introduction of quota flexibility where running
out of one species quota can be offset by using part
of another as an alternative to throwing perfectly
good fish, dead, back into the sea, is also a major
improvement. As is the discard ban which makes it
illegal to throw dead fish back into the sea and has a
legally binding agreement to set quotas at a level which
will deliver maximum sustainable yield.
“Those three things – more regionalised decisionmaking and decentralisation of power, flexibility
between the quotas backed up by the discipline of a
discard ban, and a legal commitment to fish sustainably,
are together quite exciting and could begin to transform
fisheries policy. Getting from where we are with the
agreement, to its successful implementation has its
challenges and that’s why, when it comes to fisheries,
my preoccupation is making the discard ban a success.”
George Eustice has clearly learned the lesson from those
early OPQ barrages. Subject-by-subject he demonstrates
knowledge, analysis and strong opinion. The words
challenging and discipline recur frequently, which
probably says something about the Minister always
pushing that bit further.
“I love the job I’ve got”, he enthused. “I can’t think of
a better job for me because it reconciles all the interests
I’ve had all my life – farming and the countryside, the
natural environment and my, you could say, addiction
to politics because I find myself drawn to politics like a
moth to a flame. On top of that, to represent my home
town in Parliament is fantastic. For me, scoring runs for
the place where you grew up is an amazing experience.
“I’ve been very disciplined about how I go about
working for my constituency. I have ensured the work
that I do at Defra four days a week has displaced the
work I was doing in Parliament as a back bencher and
has not displaced the work I do for the constituency.
I still go down to Cornwall pretty much every Thursday
night and I’ll spend two or three days there, holding
a surgery every Saturday. Seeing eight to ten people
coming in with all sorts of issues and problems really
keeps you grounded.
“I won my seat at the 2010 election by just 66 votes,
making it the second most marginal seat in the country
– a real close shave. My father always joked that my
family never makes life easy for ourselves. Always
ending up in the middle of something really gruelling,
difficult and tough.”
That may be so, but you get the impression
George Eustice likes it that way – challenging,
disciplined, grounded.
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Non-domestic Renewable
Heat Incentive (RHI)
– considerations for
agricultural businesses
Ian Holyoak
Partner - Head of Energy & Renewables
ian.holyoak@michelmores.com
01392 687682

Introduced in November 2011, and a ‘world first’ to reduce emissions, the non-domestic
Renewable Heat Incentive (RHI) aims to make renewable energy options more attractive for
business owners.
All part of the Government’s strategy to meet its 2020
carbon emission targets, £860m has been earmarked
to the fund, which financially rewards businesses such
as working farms for heat produced through renewable
technology.

The potential benefits of the scheme are significant,
giving businesses the opportunity to reduce energy
bills, gain security from rising gas and oil prices, reduce
their carbon footprint and crucially, receive guaranteed
quarterly payments for the energy that they produce.

The scheme, promoted by the Department for Energy
and Climate Change (DECC), has already been taken
up by numerous farmers and landowners, who will
receive quarterly financial payments for the scheme’s
20-year duration − based on the amount of ‘green’
energy their system produces. Currently, the renewable
technologies eligible for support include biomass; heat
pumps (ground source, water source and air source);
deep geothermal; solar thermal collectors; biomethane
and biogas and combined heat and power (CHP)
systems.

Having worked with numerous businesses on schemes
supported by the RHI since it launched almost three
years ago, we have seen some impressive returns
on investment.

In April 2014, the RHI scheme was expanded to
domestic properties, which will also allow farmhouses
to benefit – something of particular interest to rural
homeowners off the gas grid, looking to replace a fossil
fuel heating system.

Nevertheless, take-up has been slower than originally
projected and, in practice, implementing an eligible
scheme can throw up a number of legal challenges for
land-based businesses.
First, applicants for the non-domestic RHI – especially
if reliant on external funding, will often need to
commit for the full period of 20 years, in terms of
ensuring adequate supplies of suitable feedstock and
heat/energy offtake. This is longer than the business
planning cycle for most enterprises. Therefore,
drawing up legal agreements that balance the needs
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of all involved, including the landowners, funders and
developers is key. This can go a long way to mitigate
the risks of a 20-year tie-in period.
Gaining planning consent can also be a tricky issue
for certain types of installation. We have experienced
this especially in relation to highways issues, where
significant volumes of feedstock (for example, material
for anaerobic digestion or combustion) may need to be
bought onto the site.
Where are we now?
Uptake of the nondomestic RHI scheme
has been steady, but so
far has not achieved the
expected levels for some
technologies. As of 30
October 2013, some two
years on from its launch
in November 2011, the
scheme had registered
3,554 applications,
with 2,657 installations
accredited, representing
547 MW of installed
capacity.

In its December 2013 report, DECC noted that there
has been an uptake of 0.5 TWh of renewable heat
and £21.8m of incentive payments made to
participating businesses.

In addition, DECC recognised and consulted on three
major areas of stakeholder concern, including: how to
measure and improve the performance and efficiency
of non-domestic installations; which new technologies
should be included in the scheme moving
forward; and simplifying and streamlining
“…applicants for the
the administrative burden on participants
non-domestic RHI especially (the application, accreditation and
reporting requirements) in order to reduce
if reliant on external funding, costs.

will often need to commit
for the full term of 20
years, in terms of ensuring
adequate supplies of suitable
feedstock and heat/energy
offtake. This is longer than
the business planning cycle
for most enterprises.”

In summary, we are likely to see
continuing change in the detail and scope
of commercial RHI for a number of years.
This is, perhaps, unsurprising given that
the scheme represents the world’s first
tariff support structure for renewable
heat. Despite this, returns for a wellplanned project, suitably de-risked by
using appropriate legal documentation,
remain potentially very attractive.

The tables reproduced below show the RHI tariff levels for domestic and non-domestic
technologies, applicable as of 1 October 2014. The latest uptake figures from DECC suggest a
further reduction (or ‘degression’) of approximately 20% across most of the non-domestic RHI
technologies from January 2015.
Fig 1. Current domestic RHI tariff structure:

Tariff

Biomass boilers
Air-source heat
and biomass stoves pumps

Ground-source
heat pumps

Solar thermal

12.2p

18.8p

19.2p

7.3p

(per kWh of
renewable heat)

Participants receive guaranteed quarterly payments for seven years, based on the type of heating system and the amount of heat generated (as
measured by a heat meter). Ofgem states that the tariffs will only change once each year (on 1 April) to stay in line with the Retail Price Index.
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Fig 2: Non-domestic RHI tariff:
Tariff Name

Eligible
Technology

Eligible
Sizes

Tariffs applicable
from 28/05/2014

Tariffs applicable Tier
from 01/07/2014

Small commercial
biomass

Solid biomass
including solid
biomass contained
in waste

Less than
200 kWh

8.8p

7.6p

Tier 1

2.3p

2p

Tier 2

Medium commercial
Biomass (accredited
on or after 1 July
2013)

Solid biomass
including solid
biomass contained
in waste

200 kWh
and above
& less than
1MWh

5.1p

5.1p

Tier 1

2.2p

2.2p

Tier 2

Large commercial
Biomass (accredited
on or after 21
January 2013)

Solid biomass
including solid
biomass contained
in waste

1MWh and
above

2p

2p

Solid biomass
CHP systems
(commissioned on
or after 4 December
2013)

Solid biomass CHP
systems

All capacities 4.1p

4.1p

Ground source heat
pumps (accredited
on and after 21
January 2013)

Ground-source heat All capacities 8.7p
pumps and water
source heat pumps
2.6p

8.7p

Tier 1

2.6p

Tier 2

Air source
heat pumps
(commissioned on
or after 4 December
2013)

Air source heat
pumps

All capacities 2.5p

2.5p

Deep geothermal
(commissioned on
or after 4 December
2013)

Deep geothermal

All capacities 5p

5p

All solar collectors
(accredited on or
after 21 January
2013)

Solar collectors

Less than
200 kWh

10p

10p

Biomethane
injection

Biomethane

All capacities 7.5p

7.5p

Small Biogas
combustion

Biogas combustion

Less than
200 kWh

7.5p

7.5p

Medium Biogas
combustion
(commissioned on
or after 4 December
2013)

200 kWh
and above
& less than
600kWh

5.9p

5.9p

Large Biogas
combustion
(commissioned on
or after 4 December
2013)

600kWh and 2.2p
above

2.2p

The current level of support, published 1 October 2014 is set out above. The duration for all tariffs is 20 years.
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The Bathurst Estate
and Cirencester Park
Lord Bathurst
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A conversation with Lord Bathurst
Landowners of great estates often eschew the notion of ownership, naturally feeling
more comfortable thinking of themselves as stewards in a long line of people tasked with
maintaining a rare asset and a national treasure. They have inherited the vision of their
predecessors and now have the responsibility of making new decisions that will not only affect
the landscape, but the very lives and livelihoods of future generations. By default they are
conservationists.
Allen Bathurst, 9th Earl Bathurst, is one such landowner. “Working on the adage that if a bit of land comes
available on your boundary you’ve got to buy it, our
He inherited his title in October 2011 on the death
third farming business followed the acquisition of the
of his father the 8th Earl, but has been running the
neighbouring Kemble Farms Limited in 2013. This
15,500 acre Bathurst Estate since 1988 − which today
operation has 800 cows in milk with the possibility
comprises three farm operations and a wide range of
of expanding up to 1,100. It is managed entirely by
residential properties and commercial premises. The
Velcourt Farm Management, with me and two other
vast Cirencester Park complete with park buildings,
trustees on the Board.
walks, seats, follies and ruins is open to the public
for walking, riding and a wide variety of events and
“Cirencester Park Farms and Michaelmas Farm are
includes the oldest and largest Polo Club in the country.
similar. They are straightforward arable farms on typical
Cotswold brush where sometimes you wonder how
Lord Bathurst is well aware of his place in history and
anything can grow through the stone on the surface.
the responsibility bestowed upon him. He equally
Here we are more hands-on. We got out of milk in
recognises that the romantic notion of holding
2000 and put up a centralised grain store for about
the Estate in trust for future generations has to be
7,000 tons and have put in the infrastructure to build
tempered by the hard reality that, in order to survive,
the Estate has to make a profit. This takes some careful another in the future. We’ve also taken more land in
hand, very much for tax reasons.”
tax planning and a complex structure of businesses,
trusts and ownership.
Economic realities, however, are not the only driving
He said: “At present, we have three farming businesses. force on the Bathurst Estate. There is a distinct
interplay between making the farming operations
Cirencester Park Farms Limited is a traditional farming
profitable and tax efficient on the one hand, and
company set up by my father and owned by the main
environmental issues and conservation on the other,
trust on the Estate, which is the Earl Bathurst Estate
although even here, uncertainty over the detail of the
Settlement 1963. That settlement is split into two,
reform of the Common Agricultural Policy is making
where I am a direct beneficiary of one, with the other
decision-making tough.
being the younger descendants’ settlement, which is
my family and my brother’s family. It is farming as a
“If we are talking conservation at farm level,” said
tenant – some of the land is held under a traditional
Lord Bathurst, “we’ve been in various schemes from
Agricultural Holdings Act Tenancy and some of which
the earlier ELS (Entry Level Stewardship) and OELS
is held under a Farm Business Tenancy. We are
(Organic Entry Level Stewardship) to HLS (Higher Level
moving towards the latter wherever possible from an
Stewardship,) which requires the development of a
Inheritance Tax point of view.
comprehensive agreement that achieves a wide range
of environmental benefits over a longer period of time.
“The second farm company set up in 1996 is called
HLS agreements last for ten years.
Michaelmas Farming Limited. This company is owned
directly by my children and farms land that is in their
“With the new CAP reform, we are seeing a change
settlement, which again is beneficial in terms of
which is complicated and backward-looking, although
Inheritance Tax. The actual work on the 5,000 acres
we have no real details. We know that the HLS
or so is done by Cirencester Park Farms Limited which
agreements are clear and that they do not get tied up
has a stubble-to-stubble contract agreement with them,
with the new EFAs (Ecological Focus Areas) and we
including all the management.
know that the ELS agreements pre-January 2012 are
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OK. What we don’t know is if they are renewed after
that time, are they going to create problems over double
funding, and what the penalties may be.
“The environmental schemes on the farm were designed
to increase the number of hares and the number of grey
partridges and I think it certainly worked − but there is
a quite well-known black and white predator that does
give us considerable problems.

to be replaced and my preference would be lime but
today just about every tree is being attacked by some
disease or some pest and lime will be no different.
“Grey squirrel are major culprits, especially for their
attention to beech trees. I fear there won’t be any
decent beech trees left in 50-100 years time. It sounds a
long way off, but almost any beech tree which is being
grown now is automatically eaten by squirrels once it
gets to around 15 years of age.

“Previous schemes have worked very well for this country
“I do a lot of formative pruning on my way through
once we’ve been able to get them up and running.
the park at the weekends and it’s depressing to see a
They have been well targeted, whether they have been
beautiful beech tree which you have pruned up a year
aimed at pollen and nectar, skylarks, grass borders or
or so ago being attacked and killed by squirrels. We
wild birdseed field corners. I’m concerned that with
are now favouring ash which grows well in this soil and
the EFAs coming in, particularly for those agreements
it was going to be our future
after January 2012,
tree for the longer term. If
that we are going to
nothing else it makes good
start removing some
“Economic
realities,
however,
are
firewood, but it too is under
of these really good
not the only driving force on the
attack from Ash Dieback,
initiatives because of the
which has either blown in or
double funding issue. I
Bathurst Estate. There is a distinct
was brought in because there’s
have heard the EU is
interplay
between
making
the
farming
not the political will to stop it.”
considering removing
these from the scheme
operations profitable and tax efficient The conversation led us into
all together and they
on the one hand and environmental
the centre of a magnificent
will not be able to count
300
year-old, 150
issues and conservation on the other,
towards your EFA.”
foot-long, semi-circular yew
although even here, uncertainty
hedge. At 40 foot high and
Conservation and the
30 foot across its base, it is
future well-being of the
over the detail of the reform of the
the biggest in the country.
estate are not exclusively
Common Agricultural Policy is making The
annual trim in August
focused on economics,
decision-making tough.”
produces around a ton of
tax and European
clippings which are sold to
regulation.
the pharmaceutical industry
On the contrary, for Lord
as an ingredient for chemotherapy drugs. Its imposing
Bathurst, there is a much more personal and emotional
presence symbolises many of the qualities of the larger
attachment to the environment where he grew up.
estate. It’s both attractive and functional, it shows
Driving with him across the Estate revealed his incredible
continuity and longevity, it’s a landmark, quite awein-depth knowledge of his trees as he effortlessly
inspiring and a national treasure – and it really does take
pointed out individual specimens that are damaged or
some looking after.
dying and others he recalls planting or pruning amidst
the thousands that are growing in the tangled straight
lines either side of the broad avenue.
“I do think about the long-term vision,” he said, and
“I’ve got a real landscaping issue right now. The broad
avenue which runs for about a third of a mile is lined
with horse chestnut trees which are now 215 years old.
The trees are coming to the end of their lives, some of
them have already fallen down or are dying. They need
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“…a magnificent 300 year-old, 150 foot-long, semi-circular
yew hedge. At 40 foot-high and 30 foot across its base, it is
the biggest in the country. The annual trim in August produces
around a ton of clippings which are sold to the pharmaceutical
industry as an ingredient for chemotherapy drugs.”
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Where there’s a will
(I want to be in it)
Miles Farren
Partner - Agricultural Property, Trust & Probate Disputes
miles.farren@michelmores.com
0117 906 9304

The problem starts when someone dies. After the collective grief subsides, thoughts turn to
who gets what.
Old tensions re-surface, siblings fall out, take sides and
point the finger. But why does this happen more today
than it has in the past?
I suspect there are two main reasons. First, we live in
a more affluent society, so when someone dies there is
more to fight about. Second, there are more broken
marriages than at any time in our history − and even
more sophisticated ways of having a relationship, so that
there is, exponentially, a greater capacity for our loved
ones to fall out after we have left this world.
I learned this very early on in my career. A couple were
married for the second time, she had one daughter, he
had six children. They lived in a council house which she
managed to buy in the 1980s with an inheritance from
her deceased parents. He on the other hand had never
worked and had no assets at all.
They made wills in the same terms. The wills were
straightforward and uncomplicated. They left everything
to each other on the first death, everything to the seven
children/step-children on the second death equally
between them. She died first. English law is not based
on forced heirship. There is no right to an inheritance.
We are free to leave our property in our wills as we wish.
After she died, he made a new will leaving everything he
had, essentially what he inherited from her including the
house, to his own children. Not only did her daughter
get nothing, she had to leave the property. It could just
21

as easily have been a farm or estate.
It is therefore no surprise to me that faced with
similarly perceived injustice, I am often asked to advise
disappointed beneficiaries (usually children of a deceased
person) whether a will can be challenged or set aside.
These problems are amplified when looking at situations
where the will-maker is a farmer or landowner, very often
because the farmer has fixed ideas about how sons and
daughters should inherit.
This is not something that a court will do easily.
Under Section 9 of the Wills Act 1837 no will is valid
unless:
i. it is in writing and signed by the testator (or some
authorised person on his behalf and in his presence
and by his direction); and
ii. he intended his signature to give effect to the will; and
iii. he signed or acknowledged his signature in the
presence of at least two witnesses who also signed the
will in his presence and that of each other.
Even this simple process has required, quite recently, some
judicial intervention.
In Ahluwalia v Singh (2011), even though there was an
attestation clause reciting the presence of two witnesses
when the will was signed by them and the testator in
each other’s presence, it later transpired that one of
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the witnesses was not present when the other witness
“signed”. The will was declared invalid despite the
presumption that a will has been validly executed if it
contains an attestation clause to the effect that Section 9
has been complied with.
In Marley v Rawlings (2014), Mr and Mrs Rawlings signed
each other’s wills by mistake (intending to sign their own).
The High Court and the Court of Appeal both concluded
that the wills were invalid. It took the Supreme Court to
say that the wills could be rectified, extending the already
known grounds for rectification of wills, namely where
there is a clerical error or the draftsman fails to understand
the testator’s instructions (as opposed to understanding
them, but failing to give effect to them, which might give
rise to an action in negligence). Perhaps not surprisingly,
the solicitors’ firm has been ordered to pay the wasted
costs of the court proceedings.
So, faced with a valid will and a disappointed beneficiary,
what else can be done to challenge the will?
The starting point is always this: if the last will can be
overturned the question is was there an earlier will that
will be revived? If so, does the client fare any better under
that will (or on intestacy if there was no earlier will)?
The next question, if the will is to be attacked, is whether
the will was a fraud or forgery. I have had three such
cases in my career. Forging a will is a very serious offence.
The perpetrators in one case of mine got eight-year
sentences.
Assuming we have a validly executed will can it be said
that the testator lacked testamentary capacity, that it was
the product of undue influence exerted by another? (This
is usually someone who benefits under the questioned will

or who has acted at their direction) or can it be simply said
that the deceased lacked knowledge and approval of the
contents of the will.
It is beyond the scope of this article (but happily, not the
author) to set out in detail what the grounds of such a
challenge to a will would be. Neither is it within the scope
of this article to say very much about the Inheritance
(Provision for Family and Dependents) Act 1975 (as
recently amended) save that it is an effective alternative to
challenging a will because it gives some relief to spouses,
children and other specified persons to ask the court
to make financial provision for them where a will (or
intestacy) fails to do so.
However, something that the modern will-maker will
need to consider more and more in the future is the
use of a “no contest” or forfeiture clause − or to give it
the correct, and in my view, best nomenclature, the “in
terrorem” clause. This is a clause designed to discourage
a beneficiary from challenging the terms of a will and has
been employed widely in the drafting of wills in the US.
Basically the beneficiary gets their legacy on condition that
they do not challenge the will.
And that leads me nicely to share with you some of my
favourite clauses in wills:
“When I die I’d like to be thrown out of a plane wearing a
superman costume”
“I give £x to the Royal Society for the Protection of Cruelty
to Animals”
“…and my ashes shall be handed to Susan to be scattered
in the Chihuahua ring at the Three Counties Show after
judging has taken place.”

The wealthiest pet in the world is a
German Shepherd called Gunther IV
who inherited £90 million on the death
of his father Gunther III (he was the
sole heir of German Countess Karlotta
Liebenstein who left her entire fortune
of £43m to her pet dog in 1992). The
portfolio now includes estates in the
Bahamas, Italy and Germany.
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An ever widening
canvas
Jeremy Moody
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An interview with Jeremy Moody, Secretary
and Adviser to the Central Association of
Agricultural Valuers (CAAV)
If you ask Jeremy Moody to describe the work of the CAAV, you’d better be prepared to pay
attention. You will be treated to an intellectually-charged, roller coaster ride around every
conceivable issue affecting the countryside.
All delivered in concise, deliberate, well-chosen and
presumably often-repeated terms. His enthusiasm
and knowledge is seemingly inexhaustible, and you
instinctively know that he is equally at home chatting
over the farm gate or presenting a case to governments
at the highest level.
As Secretary of CAAV, Jeremy’s job is running the
specialist professional body which represents, qualifies
and briefs over 2600 members practising in a diverse
range of agricultural and rural work throughout England,
Wales and Scotland. He ensures that the membership
records are kept properly, fees are collected and
examinations administered. His role as ‘Adviser’ however,
goes much further and exploits his vast experience and
encyclopaedic knowledge of all things rural to provide
advice and support for CAAV members in areas such
as CAP reform, farm tenancies and agri-environment
schemes − as well as taxation, tenancy, valuation and
other issues of both policy and practice.
“We deal intensively with Government at all levels in
the UK and in Brussels in matters of professional interest
seeking to ensure that policy is developed in such a way
that is sensible in practice,” he explained. “It’s important
that the policy-makers consider the implementation at
the same time and the interaction between different
areas of policy including tax, planning and CAP reform.”
Jeremy deals with the technical representation of the
CAAV to government including Defra, HMRC, the
Treasury and other Government departments, the
Welsh and Scottish Governments, the Department
of Agriculture in Northern Ireland and particularly
with Brussels.
Agricultural tenancies are historically the centre ground
of members’ work and the core discipline remains the
understanding of how to value property. However,
increasing diversification including the boom in
renewables, has widened the technical guidance the
CAAV needs to provide.
“The countryside has become so diversified. What
farmers, as rural landowners or as rural businesses, get
up to is now radically changed. The immediate example

is obviously with renewables – when the previous
Government introduced Feed-in-Tariffs, the industry
exploded and grew rapidly accompanied by pleas
from members for guidance on solar farms, anaerobic
digestion, hydro power and wind. Some members will
do nothing else but negotiate and advise on renewables,
while for others it will be part of their portfolio of skills
and understanding. All members will need to know
something about it as it might become an issue when
you are least expecting it. It’s a whole new area of
activity that some eight years ago wasn’t there.
“Members have to follow where clients’ businesses are
going. We can’t follow development, but we have to be
near the cutting edge of all the core areas of activity and
with issues such as changes to CAP we will be well ahead
because the level of engagement with Government.
“I’ve been dealing with changes to the CAP for 30
years, so we know where a lot of the issues lie – we
were very heavily engaged with the introduction of the
single payment and a lot of that flows into developing
relationships with Government.
“Changes to CAP are different according to what part
of the UK you are in. In England, we made the major
change in 2005 and we did it more thoroughly than most
parts of Europe did. In Wales, Scotland and Northern
Ireland they are required to do what we did in England
which is to move towards standard area payments rather
than payments which reflect the farmer’s particular
history of individual subsidies. As a result, they are
having to cancel all their single payment entitlements,
create new ones and then phase their values so that by
2019 all entitlements in Wales and Scotland will have
reached standard values in their parts of the world with
Northern Ireland not far behind.”
“What we have now is an agricultural policy which
is very much less common than it used to be – there
are so many areas of national discretion. The UK will
be running four different CAPs each developing from
different starting points. CAAV members will have to
advise clients, for instance, who farm either side of the
Welsh Borders who may have English entitlements that
are carried forward under the English system, but they
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will also have new entitlements in Wales whose value
they don’t yet know, while meeting rules which are only
just now becoming clear.”
The CAP is a major preoccupation for the CAAV right
now, but other issues come thick and fast in this
wide-ranging conversation − consulting on changes to
Tenancy Agreements and TB Control and valuations in
Wales (although less so in England with the move to
standard values). There are the changes to how livestock
movements are handled; compulsory purchase work
which is currently largely focused on HS2 and dealing
with the Department of Culture, Media and Sport
regarding telecommunications and the explosion in
telecom masts for mobile phones and for cabling/fibre
optics and the delivery of broadband across people’s
land. Jeremy is involved in consulting on planning
with DCLG, particularly in the light of Government
significantly relaxing the planning regime to reduce
regulation but also “to unlock the doors to more
housing.” A recent development is lobbying the Treasury
to demonstrate that the annual tax on ‘envelope
dwellings’ aimed at Russian oligarchs, pop stars and
footballers is inappropriate in an agricultural context,
because people use companies not to make it easier
to sell properties − but to help preserve properties in
ownership over time.

rise to the ones that you set. The importance of this
consultation is that it will be very helpful to have the
resulting legislation in place before the election because
the risk associated with a new Government of any
colour, is that it will then come in with its own set of
priorities.”
Environmental issues have also rocketed up the agenda
in recent years with the CAAV at the cutting edge
of new developments, such as Payments for EcoSystem Services (PES) and environmental offsetting for
planning permissions, which have the potential to create
significant income streams for farmers and landowners
and could provide a significant amount of professional
work. There are, however, always uncertainties.
“We just don’t know yet. It could still be the rainbow
with no gold at the end of it. While land is a finite
resource, everything around it changes. Fashions
change, policy goals change, knowledge changes,
technology changes, concerns change and the
environment changes. We are dealing with an everwidening canvas.”

As CAAV Secretary and Adviser, Jeremy Moody has the
challenge of balancing many plates at the same time
which requires harnessing an incredible amount of
knowledge with the confidence
to use it to guide members rather
HS2, the proposed High
“While land is a finite resource,
than just impart it. Along the
Speed train is another
everything
around
it
changes.
way, he has acquired a prodigious
topic which gets Jeremy
understanding and knowledge of
Fashions change, policy goals
into full flow as it goes
the countryside, its land, villages,
through huge tracts of
change, knowledge changes,
crops, topography, geology, local
open countryside “affecting
market conditions having visited
technology
changes,
concerns
people in various ways,
virtually everywhere in rural
but almost uniformly not
change and the environment
Britain. He has served a long
benefiting them.”
changes. We are dealing with an apprenticeship to get where he
is. After spells in land agency and
“The economic benefits of
ever-widening canvas.”
estate management, he worked
HS2 are geared to where
for the Conservative Party research
the stations are and the
department before taking on the role of policy adviser
point of high speed rail is that the stations are very far
to the Tenant Farmers Association dealing with the
apart“, he argued. “Therefore there is the prospective
whole range of tenancy matters including negotiating
disruption across a very long corridor of land. There is
the loss of land and the impact on values for people with the farm business tenancy legislation which revived a
haemorrhaging market for tenancies in England & Wales.
housing. Indeed, is there a viable housing market? We
need to consider the impact HS2 has on all the natural
Jeremy Moody has maintained the private consultancy
changes in life – people need to move, they need to
work though his 19 years with CAAV and this has not
sell, who will buy, what’s happened to the value of my
only helped him remain ‘grounded’ and aware of the key
house; my farm has been cut in half because of this;
issues and concerns of landowners, but has given him an
the extra works with the replacement tree planting; the
authority and credibility which is recognised throughout
sheer scale in area; length and time of the project. We
the sector.
are looking at a railway that may not be fully built until
into the 2030s, yet is now casting a long shadow. For
He said: “When you talk to Government and say ‘I can
us, it’s a question of the drafting of the compensation
tell you this from my own knowledge or I was on a farm
scheme to cover all these issues. The level and intensity
only yesterday’, that gives more authority to what you
of consultation with Government is heavy and you have
are saying than if you are two or three steps removed
to respond to the deadlines they set, even if they don’t
and can’t really speak with that finger-tip feel.”
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Government outlines
possible changes to
fracking trespass laws
Ben Sharples
Partner - Agricultural Litigation
ben.sharples@michelmores.com
0117 906 9303

Hydraulic fracturing or as it commonly known, “fracking”, is a contentious and topical subject.
The consultation published by the Department of Energy and Climate Change (DECC) in May
2014 proposes to grant underground access rights to companies extracting petroleum or
geothermal energy in land at least 300 metres below the surface.
The DECC’s rationale is that currently, a single
landowner has the power to significantly delay a
development, regardless of how others in their
community feel about it. A fracking company may
need to pass through land belonging to a number of
landowners, and if a single landowner refuses to give
permission, a trespass has been committed.
If these proposals are accepted, it will be a further
inroad into the legal principle that the landowner owns

everything up to the heavens and everything down to
the bowels of the earth: the heaven and hell principle.
The case of Bernstein v Skyviews (1978), tackled the
question of whether it extended all the way up to the
heavens when it looked at air traffic. It recognised that
the realities of modern life meant that ownership did
not extend up to the heavens indefinitely. The DECC
proposals reflect how modern life is changing in terms
of what happens at the other end of the spectrum,
below ground.

Shale gas

Landowner

Landowner
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These issues arise because the shale gas itself is vested
in the Crown (like petroleum), whereas the shale
rock within which the shale gas is located is owned by
the landowner.
What does this mean in practice?
In practical terms for a landowner, the horizontal nature
of shale gas exploration means that whilst the vertical
well-head may be in one location, the actual fracturing
of the shale rock may occur some distance from that
location. The fracturing process takes place at least
2-3km beneath the surface of the land, so it is highly
unlikely that the landowner would be aware from the
appearance of their land that the fracking activity is
happening beneath the surface. This raises issues of
trespass, and landowners are becoming more aware of
their rights in this regard.
The key questions are, what can landowners do to try
and prevent exploitation by fracking companies, and
can they secure a commercial advantage?
A licence will be required to extract the shale gas in
accordance with the Petroleum Act 1998, but such a
licence will not grant the rights to actually extract the
gas. For that you need the consent of the landowner.
Consequently, landowners are being approached
by companies that are looking to start exploratory
drilling, to see whether or not shale gas extraction
is economically viable. In these circumstances, how
strong is the landowners’ negotiating position?
Can a landowner create a vertical ransom strip to stop
lateral drilling into their land by a shale gas company?
Greenpeace and a group of Surrey landowners are
already trying to create fracking free zones by grouping
together and agreeing that they will not grant
agreements for exploratory drilling to take place.
This issue was considered in the well-known case
of Bocardo v Star Energy (2010) UKSC. Bocardo
is controlled by Mohamed Al Fayed. Mr Al Fayed

& oil pumped out

discovered that Star Energy had drilled laterally
underneath land in Bocardo’s ownership. An injunction
was duly applied for in the High Court to prevent this
subsurface trespass from occurring. The High Court
agreed that a trespass had taken place due to the
heaven and hell principle. However, it refused to grant
an injunction saying that a payment of damages was an
adequate remedy.
The case eventually found its way to the Supreme
Court, which ruled that the measure of compensation
in such cases is comparable to that received under a
compulsory purchase order. This, in accordance with
the Point Gourde case, means compensation will be
based not on what the fracking company gains in
terms of the gas revenues, but on what the landowner
is losing. In the Bocardo case, the oil company had
extracted over £10m of oil so the disparity in the
measure of damages was stark. The basis of the
decision was, that as the trespass occurred 2-3km
beneath the surface, the impact on the landlord was
virtually non-existent and so the measure of damages
was small as a result. In addition, if a drilling company
has made reasonable efforts to negotiate with
landowners, it is unlikely that the Court will grant an
injunction in the landowner’s favour. This is particularly
so in circumstances where active efforts have been
made by the landowner to create ransom strips. This
makes the landowner’s position a difficult one in terms
of trying to drive a hard bargain.
One of the reasons why the Court favoured the
compulsory purchase route for the assessment of
damages is that a drilling company does have a
fall-back position if it cannot agree terms with the
landowner. The Mines (Facilities and Support) Act 1966
provides a route for compulsory acquisition of such
rights.

Water, sand and
chemicals pumped in
at high pressure.

Shale rock
Fracking company land

27

Expert advice

If an application is necessary under the 1966 Act, the
drilling company will have to show that they have been
unable to obtain the rights by negotiation because the
landowners have unreasonably refused to grant them,
or there is a practical reason why they cannot secure
rights, such as being unable to identify the landowners
concerned. Therefore the options at present for drilling
companies are either to negotiate with the landowners
and secure the rights in a commercial deal, or use the
compulsory acquisition route under the 1966 Act.
The DECC’s Proposals
The DECC consultation refers to the 1966 Act, but
regards it as lengthy and costly and not the best
option in relation to access for horizontal drilling deep
underground. It is hard to argue against that when the
process has only been used once in 45 years. This was
the case of BP Petroleum Developments Ltd v Ryder and
others, but in that case it took the parties two years to
reach a final position from the point that BP applied to
the Secretary of State under the 1966 Act.
The questions posed by the consultation were:
i. Should the Government legislate to provide
underground access to gas, oil and geothermal
resources below 300 metres?
ii. If you do not believe the Government should
legislate for underground access, do you have a
preferred alternative solution?
iii. Should a payment and notification for access
be administered through the voluntary scheme
proposed by industry?
The DECC has proposed that shale gas and geothermal
companies should voluntarily offer a one-off £20,000
payment for “each unique lateral (horizontal) well that
extends by more than 300 metres laterally”.
The preference is that this payment should be made
to a relevant community body and not split between
individual landowners. The reason given for favouring
a community payment over an individual landowner
payment is that the administrative burden of individual
payments will be high and the actual sum due to the
landowner will be very minor. Any landowner payment
is likely to be nominal e.g. around the £50 mark.
In essence, what the consultation says is why should
a landowner, whose only complaint is a trespass
thousands of metres down, be able to stop shale gas
exploitation when it has no effect on him or her, and
yet the wider benefits that such exploitation could
result in are potentially significant?
The proposal (which includes geothermal energy
projects) is that underground access rights will be

granted to companies extracting petroleum from land
at least 300 metres below the surface. 300 metres has
been chosen as the benchmark because the landowner
is very unlikely to have any use of the land below this
level, although fracking itself would take place at much
greater depths.
The DECC consultation closed on 15 August 2014.
We will not know for some months whether the
proposals will be accepted. It is, however, clear that
the Government supports fracking. The Infrastructure
Bill included in the Queen’s Speech on 4 June 2014
includes a provision that will abolish subsurface trespass
and provide for nominal compensation to be paid to
landowners.
There have been other recent indications that the
writing is on the wall as far as fracking is concerned.
Landowners will now no longer receive direct
notification of fracking underneath their land as a result
of changes in the planning legislation. The European
Union is also intent on taking a light touch. It has
declined to make an environmental impact assessment
mandatory and a recommendation on minimum
principles was agreed to be “not binding” following
lobbying by the United Kingdom. The ability of
landowners to block fracking companies by the trespass
route therefore looks limited. However, it may be
possible to get an injunction if environmental damage
can be proved.
Equally, planning permission will have to be obtained
as will a consent from the DECC and decisions of both
those public bodies could be challenged by way of
judicial review if they are irrational or unlawful.
No consideration of an individual’s rights would be
complete without considering the impact of the
European Convention on Human Rights. Articles
8 (Right to Privacy) and Article 1 (Enjoyment of
Possessions), will both apply in theory. However, both
of these rights are qualified and not absolute, so it will
be possible for the decision-making body in both cases
to justify that decision. That justification is likely to be
on the greater economic good to be derived from the
fracking project.
Former Business and Energy Minister, Michael Fallon
summed up the Government’s views when he
stated: “Britain needs more home-grown energy.
Shale development will bring jobs and business
opportunities”.
Whether landowners will share that view and regard
the possible changes as progress is, to say the least,
debatable.
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New model farming
Jeremy Oatey
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An interview with Jeremy Oatey, Agricola
Growers, Cornwall
From starting with a 300 acre operation growing potatoes and daffodils, to bringing the
coveted Arable Farmer of the Year to the West Country for the first time, Jeremy Oatey has
developed a model of farming that is producing remarkable results.
The clever thing about Jeremy Oatey’s farming
businesses is that he knows where all his produce is
going before he grows it. Potatoes, swedes and onions
grown by his farm management business, Agricola
Growers Limited, are processed by Hay Farm Produce,
his vegetable processing company, and are supplied to
a variety of well-known Cornish pasty manufacturers.
It’s a win-win situation. Buyers benefit from a
consistent supply of quality produce and stable pricing;
Jeremy knows how much to grow and can plan and
budget accordingly. 40 people are employed full-time
by the farming and processing businesses, a number
which increases substantially at harvest time. The local
economy benefits through the produce being bought
and sold locally without the need to import; “food
miles” are minimised and the pasty makers are getting
really fresh produce.
Jeremy came to the Antony Estate in South East
Cornwall in 2004, after working for a national company
that managed farms for pension funds in East Anglia
and Yorkshire, and a spell as a farm manager for a
private land owner. In just 10 years, the initial 300
acres of daffodils and potatoes he was contracted to
farm has grown into a diverse operation of around
3,000 acres.
“We started solely contract farming,” he explained.
“My job was to supply the labour, management and
machinery, with the Estate funding the working capital
for the seeds, fertilisers and sprays. Their bit was the
land and the buildings and there was a share farming
agreement. As we went on, we added more land to
the area we were farming in a variety of ways. Now
we are tenants on around 1,000 acres with a range of
varying length tenancy agreements and we have six
contract farming agreements on the other two thirds.
We work with a number of landowners, the largest of
which is the Carew-Pole family at Antony.”
The vegetable processing business was originally set up
by the Antony Estate when they were washing potatoes
and supplying Ginsters for their pasties. The business
was quite modest, but it needed someone to manage

it. After Jeremy started farming at Antony, he took on
a management role in Hay Farm Produce and realised
that it needed to grow and develop if it was going to
survive long term. So he first became a partner and
eventually bought the other partners out.
Jeremy set out to add more value to what the business
was producing. “We started supplying a whole potato,
then we peeled it and now we dice it and slice it. The
pasty makers need bulk quantities of product, but there
are businesses out there such as restaurants and
holiday parks, that need vegetables with a higher
degree of preparation.”
As well as growing vegetables, the farming business
also grows a significant area of combinable crops –
wheat, barley, oilseed rape and oats. Malting barley
is sold through a third party and supplied to various
Cornish breweries. Agricola still grows daffodils and
farms around 500 acres of grass where they keep a
flock of sheep and some fatstock cattle.
So just how did this remarkable model of farming come
about? “We wouldn’t be the only people operating
in this way, but are fairly unique in Cornwall and the
South West. I didn’t have the traditional family farm
background, so I wasn’t prejudiced by that way of
doing things. A lot of the land we farm has come to us
rather than us going to look for it. We’ve been offered
land by adjoining landowners who have seen what
we’re doing and thought it might work for them. All
the agreements are different and tailored to the needs
of the particular landowner. I’m not sure that 10 years
ago we sat down with a piece of paper and worked out
what the business would look like today.
“In our case, the difference between the Agricola
model and traditional tenancies is the more flexible
attitudes of the landowners. They didn’t come with a
hard-and-fast rule with a view to playing everything by
the ultra-safe route which they could have done. On
the contrary, they were prepared to share risk, look at
the numbers seriously and work up a plan. It is certainly
unusual for tenancy arrangements to be successful and
grow like this. We were lucky that the landowners here
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were quite enlightened. They were prepared to work
with me and as I grew they made more land available
to me.”
At a time when the Government is encouraging new
entrants to farming and is undertaking a consultation
on modernising tenancy law to make it easier for
people to start contract farming and initiate shared
faming agreements, should they be looking more
closely at Jeremy Oatey’s achievements?
“This was a way into farming for me and it’s a way in
for others, but it only works if there is land that you
can work. The landowners have a part to play and the
incomer needs some experience. The idea that you
buy a farm and so become a farmer is a misconception.
There are other things in play here including the huge
capital requirements of running a farm.
“The traditional landlord/tenant relationship was quite
a secure arrangement in many ways compared to this.
There has to be a realisation on both sides that the
ultra-cautious approach is not going to work and you
must be prepared to take some risks. A potential new
entrant with experience will have to make a business
case to the landlord who may be looking for a less
hands-on approach to farming. We would look at this
model as a business first and farming second.
“You also need to know your numbers. My
background in the corporate farm management
sector gave me a strong grounding in returns and
projections. Businesses of that sort are looking for a
return on investment and they’re not too interested
in the fluffy bits around the outside. I knew that side
of things pretty well. It gave landowners confidence
that you know what you’re doing and it gave the
banks confidence that you have strong management
experience.

“If I had to advise someone considering a career as a
farmer, I’d probably start by saying you’ve got to be
able to deliver on what you promise. It’s got to be
based on reality, a real plan. Equally important is to
spend time working on the market you’re going to
aim at. As far as possible, we know where everything
that we produce is going before we grow it. Whatever
I buy, whether its seeds or cattle, I always know where
it’s going to go so the main advice is have a plan which
has specific markets and a plan for how to serve those
markets profitably.”
In Jeremy’s model, there is always potential for growth
so long as there are understanding landlords with
available land. Unlike a traditional tenancy where the
family can make decisions over the breakfast table, this
more sophisticated model requires business principles
and procedures to be developed and applied. As
Jeremy explains, “We have production managers who
enable the business to function without me. Business
principles are put before farming decisions which is the
other way round in traditional farming. As the business
grows it creates opportunities and you get to a stage
where you can’t run it all yourself.
“We’ve grown fast and have now consolidated. We
want to continue to grow at a controlled pace and
we can do this because of the business structures we
have in place. We have an additional contract farming
agreement which is just beginning about eight miles
away and that’s our current challenge.
“There’s a lot of talk about new people and younger
people coming into the industry. It can be done, but
it’s not that straightforward. You’ve got to put in the
work, have the experience and specific skills and find a
willing landowner with available land.”

“There also needs to be a good, long-term working
relationship based on trust. It’s important to establish
business procedures. I work with a number of different
landlords and their needs are all different, but the
business principles are the same. It’s crucial to keep
communicating, whereas in a traditional landlord and
tenant relationship, there would be very little dialogue.
Probably an agent would visit to review the rent and
argue whether the shed needs a new roof. They might
see each other on very rare occasions, whereas we’d
see them very often, sometimes once a week.
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Jeremy’s farming business, Agricola
Growers,is named after the Latin for
farmer and the word from which we
derive agriculture. It was also the
name of the Roman general, Gnaeus
Julius Agricola, who conquered
England, Scotland and Wales in the
first century AD.
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Protecting agricultural
tax reliefs is more
important than ever
Jemma Lascelles
Associate - Tax
jemma.lascelles@michelmores.com
01392 687542

Agricultural and business property relief are perhaps the two best-known reliefs that reduce or
remove liability to inheritance tax. Historically these reliefs aim to ensure that farms and family
businesses do not have to be broken up and sold to pay inheritance tax.
However, in a report to the Exchequer, published on 7
April 2014, The National Audit Office comment, that
“the cost of both agricultural property relief (APR) and
business property relief (BPR) has risen faster than the
overall revenue collected through inheritance tax”.
In the year to 5 April 2013, the cost of agricultural
property relief increased from £273m to £306m. This
is ahead of the total growth for farmland across the UK
during the same period.
The National Audit Office also highlight that the cost
of APR has increased by almost 90% over the past five
years (one of only four reliefs that have increased by
more than 50% during the same period, where there
has been no policy change).
Whilst there is no suggestion that APR will be
withdrawn, it is clear that as the cost of this inheritance
tax relief increases, HMRC will undoubtedly continue
to take a closer look at its application and any
perceived abuse.

HMRC has already challenged what has, historically,
been a commonplace inheritance tax planning strategy
using APR. The strategy involved a taxpayer acquiring
a debt, secured on assets within their estate which
would not benefit from any inheritance tax reliefs
(for example a second home), and using the funds to
purchase agricultural property on which there would
be no inheritance tax liability − provided they survived
for the required period of time. Tax avoidance and
the exploitation of these rules involved contrived debts
which were not repaid on death.
Tax avoidance has recently been described as an
attempt to exploit legislation to gain a tax advantage
that Parliament did not intend. HMRC has also
emphasised other areas where it is concerned about the
aggressive use of tax reliefs to avoid tax.
One of the areas under the spotlight involves the claims
that taxpayers are making to deduct losses arising from
agricultural activity, from their other taxable income.
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Another area is HMRC’s appetite for challenging the
status of farming activities as ‘trading’ where the
business involves the exploitation of land, for example
through grazing agreements. It has been established
that, provided certain conditions are met, a farmer
who occupies the farmhouse but has arrangements
in place for others to graze the land, can continue
to benefit from APR on the farmhouse, In addition
the land will be eligible for capital gains tax rollover
relief, entrepreneurs relief and BPR on any potential
development value.

husbandry or farming activities the income from the
land would be reclassified as investment income by
HRMC. The tax cost of this could be substantial and
these reliefs should be protected wherever possible
through properly drafted legal documents and accurate
disclosure in the farm accounts.

It is no longer sufficient to simply perform acts
of maintenance. Instead, farmers must actively
perform husbandry activities on the land which are
proportionate to the operation of growing the grass
crop. These activities must
However, there are
be clearly documented
“Whilst
there
is
no
suggestion
that
many agreements over
both in the accounts and
land which are not
other farming records. If
APR will be withdrawn, it is clear that
formally documented,
a challenge from HMRC
as the cost of this inheritance tax relief
have not been reviewed
comes, and if the best
increases, HMRC will undoubtedly
for a number of years
witness is not around to
or confer exclusive
defend themselves, a
continue to take a closer look at its
occupation and do
clear portfolio of evidence
application and any perceived abuse.”
not therefore contain
established over time,
key provisions which
will help surviving family
can ensure that the
members to defend
landowner qualifies as a farmer. Often, in these
what could be an aggressive and upsetting attack on
circumstances, the grazing agreement is in fact a
a farming business−where genuine relief should be
species of tenancy. If the landowner conducts no other available.
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Deserved recognition for Peter
‘Scammell, Densham and Williams’s Law of Agricultural
Holdings’ acknowledging Peter’s lead role as author
and editor.
Scammell, as the book is generally known, is regarded
as the practitioners’ bible. The 9th edition received
excellent reviews, including one from Mr Justice
Morgan. The 10th edition will continue to build upon
the book’s foundations with some new sections and
updating the law to the end of 2014.

Head of Michelmores’ Agriculture team, Peter Williams,
has been accorded a rather special accolade for his
authorship of the definitive textbook on agricultural
landlord and tenant law, familiarly known up to now as
‘Scammell and Densham’.
As we await the 10th edition, it has been announced
that this indispensible text has been renamed

Peter Williams is highly regarded throughout the
Agriculture sector for his expertise in property disputes
and farming partnership disputes. In 2010 his standing
was recognised by the Royal Institution of Chartered
Surveyors (RICS) who appointed him an Honorary
Member. He was the first, and remains the only
solicitor nationally to be indentified as a ‘star individual’
for Agricultural Law in Chambers Guide to the UK Legal
Profession.

Agriculture Conferences 2015
The hugely successful Michelmores’ Agriculture
Conferences held across the UK in 2013, are to be
repeated in 2015.
A 10-strong team with a range of expertise and
specialisms will visit seven venues including the Royal
Agricultural University in Cirencester, and provide
rural surveyors, farmers and estate managers with an
authoritative update on tax and legal issues that affect
the farming and landowning sectors.
Michelmores’ Partner Vivienne Williams, commented:
“In 2013 we provided a powerful line-up of speakers
who offered outstanding cogent and topical advice.
The conferences were extremely well received and so
we are looking forward to hosting the event again next
year.”

The conferences will take place on the following dates:
•

9 March 2015 – York Racecourse, York

•

10 March 2015 – Rockingham Castle, Nr
Peterborough

•

11 March 2015 – South Lodge Hotel, Crawley

•

12 March 2015 – Stonecross Manor Hotel, Kendal

•

18 March 2015 – Albrighton Hall Hotel, Shrewsbury

•

19 March 2015 – Royal Agricultural University,
Cirencester

•

20 March 2015 – Exeter Racecourse, Exeter.

For further information on the Michelmores’
Agriculture Conferences and to book a place, please
visit www.michelmores.com/events
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