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Welcome to
Agricultural Lore
Introduction by Vivienne Williams
Welcome to the Summer edition of Agricultural Lore.
The end of July has brought with it some welcome
rain, but it remains to be seen how long this continues
and whether it will mitigate the current drought
problems, the risk of crop fires and the potential for a
winter fodder crisis.
Over the past 3 months we have seen some surprising
developments in the courts, which we highlight in this
edition of Agricultural Lore. In the First Tower Trustees
case, explained by Adam on page 7, the issue of how far a
seller must go in revealing defects about a property in
replies to enquiries was considered. Despite robust
exclusion clauses, the Court found the seller liable due to
his knowledge of the defect. So whilst the principle of
'buyer beware' still applies, the law may not now protect
a seller from liability for a misrepresentation.

Vivienne Williams
Partner
vivienne.williams@michelmores.com
0117 906 9302

Sara Phillips explains a High Court decision, which allowed
Judicial Review proceedings to be brought 6 years after a
flawed planning consent was granted. We will have to
wait and see whether this decision will open the
floodgates to similar challenges, and if so, whether
interested parties will ever be able to rely on a planning
consent at face value again.

In the area of proprietary estoppel, the flurry of
agricultural cases has continued, following on from the
Habberfield case highlighted in the Spring edition.
Charlotte Razay explains two new decisions, both of
which handed substantial interests to those claiming to
have been promised the farm. After such a run of cases
with similar outcomes, it would be easy to assume that
proprietary estoppel claims have now become easier to
establish. Our experience is, however, that the outcomes
remain extremely difficult to predict; so much depends on
the credibility of witnesses at the trial.

In other areas, Erica Williams focuses on the new EPC and
other statutory requirements which will affect existing
residential tenancies from October 2018. Peter Williams
brings his wealth of experience to the issues of break clauses,
confidentiality and costs, and Adam and Nicholas explain
repairing obligations and their enforcement in our learning
the law slot.

In the planning arena, a recent case appears to have
overturned a long-held understanding that local authority
planning decisions have to be challenged without delay,
and certainly within 6 weeks of the decision.

We end, as always, with our Back Page Quiz, which this
time, is a picture round following Adam's visit to Cereals
in June.

We are always looking for promising new recruits to join our expanding Agricultural Team.
Candidates should have an interest in agriculture and rural land. They should be hardworking and
enthusiastic. Please email ben.sharples@michelmores.com (one of the team who was a chartered
surveyor in his former life) if you are interested in the opportunities that are available.
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Farm business tenancies:
Give us a break…but can you?
reason for that is entirely understandable because, in
respect of rent reviews, the Agricultural Holdings Act 1986
provides for the discrete arbitration process to make
reference to comparables. What happened in other
arbitrations therefore does become common knowledge,
despite the fact that it is strictly speaking confidential and
also inadmissible as evidence: see Land Securities Plc v
Westminster City Council [1993].

Many years ago I was asked by Rural Arbrix to help
produce a precedent for the initial letter from Arbitrators
appointed in relation to agricultural property disputes. I
believe that the precedent is widely used and it now
appears in the 10th Edition of Scammell, Densham and
Williams Law of Agricultural Holdings.
For those not familiar with the letter, one of the paragraphs
which it includes relates to confidentiality. It states:-

One of the other side effects of confidentiality is that many
of the most interesting points are determined in that
forum. It is only if there is an appeal that the case is then
reported and becomes common currency. Davies v AHP
Land Limited [2014], an interesting case in relation to what
constitutes a tenancy under the AHA 1986 and the
operation of a Section 6 Notice, is an example which has
previously appeared in these pages.

"I should remind you that Arbitration is a private
process. Disclosure is only permissible in limited
circumstances including:(a)

With the express or implied consent of the parties.

(b) If there is an Order of the Court.

What is even more frustrating about interesting points
before an arbitrator is that sometimes they settle, so that
the point remains undetermined. This happened in an
arbitration where I represented the tenant under a farm
business tenancy, on instructions from Simon Lush of
Henry Adams LLP.

(c) If it is reasonably necessary for the protection of
the legitimate interests of an arbitrating party.
(d) Where the interests of justice require disclosure.

Accordingly, the parties should ensure that what takes
place within this Arbitration is treated confidentially."

Disputes under FBTs are themselves relatively rare, but the
point which arose in this case is of some interest. It is the
question as to whether notice given pursuant to a break
clause must determine on the term date of the tenancy or
whether it can terminate at any time.

Confidentiality
Despite this, confidentiality in relation to agricultural
arbitrations is often honoured in the breach. Part of the
3

In correspondence from the company's solicitor, sent to the
tenant's agent, it was asserted that the notice was effective
to terminate the tenancy "in June 2015", being 12 months
after its service, and not on the term date of the tenancy,
namely 25 March 2016.

The case
The facts are that the parties entered into a tenancy
agreement creating a term of 8 years from 25 March
2012 until and including 25 March 2020 in relation to
some 110 acres.

The tenancy agreement contained a standard provision that
any dispute arising under the terms of the tenancy
agreement would be determined by arbitration by a single
arbitrator, in default of agreement, appointed by the
President of the Central Association of Agricultural Valuers.
An arbitrator was duly appointed.

Not unusually, the tenancy agreement contained various
provisions for "break dates". Clause 10.7 of the Tenancy
Agreement provided:-

"(a)

(b)

(c)

The Landlord may (subject to the provisions of
this clause) determine this Lease by service of at
least twelve months written notice on the Tenant:
(i)

Following the death of the Landlord

(ii)

In the event of the Landlord wishing to sell
Home Park the date any such notice takes
effect shall be a Break Date for the Lease

The Law
The statutory framework relating to the termination of a
FBT, governed by the Agricultural Tenancies Act 1995, is
contained in Sections 5 and 7. Section 5 interferes with the
common law position in relation to FBTs for a fixed term of
more than 2 years by providing that:-

If either party duly serves notice under this clause
the Tenant shall be obliged to yield up the
Property in accordance with Clause 9 with the
benefit of vacant possession.
If a notice is duly served this Lease shall
determine without prejudice to any rights or
remedies which may have accrued to either party
in respect of any breach of any of the covenants
or obligations under this Clause which shall
continue to bind the parties."

(1)

such a tenancy will not automatically terminate by
effluxion of time on its term date; and

(2)

if a landlord and a tenant want to end the tenancy on
the term date, one must take positive action to do so
by serving a written notice on the other of his
intention to terminate the tenancy on that date; and

(3)

the notice must be served at least 12 months before
the term date.

As regards "break clauses", Section 7 overrides and
supplements the agreement between the parties in respect
of a FBT of more than 2 years duration. Section 7 provides
that any notice to quit in respect of the whole or part of a
holding served pursuant to a term of the tenancy, i.e. a
break clause, will be invalid unless:-

On 20 June 2014, the landlord gave notice to terminate the
tenancy pursuant to clause 10.7 (a) (ii) "on the first date on
which the tenancy can lawfully be terminated, being at
least 12 months after service of this notice". Subsequently,
the landlord transferred the freehold of the holding to an
independent company.
4

(1)

it is in writing and

Costs - indemnity basis

(2)

it is given at least 12 months before the date on
which it is to take effect.

Ordinarily, pursuant to Section 61 of the Arbitration Act
1996, an Arbitrator will order costs against the unsuccessful
party. As the section describes it, the costs
"should follow the event". That is
"except where it appears to the
tribunal that in the circumstances
this is not appropriate in relation
to the whole or part of the
costs". The Arbitrator
accepted that the event in
this instance was the
concession by the company
that the notice took effect
on 25 March 2016.

Section 7 applies "notwithstanding any
provision to the contrary in the
tenancy agreement".
The Tenant's case
The case advanced on
behalf of the tenant was
that the notice did not
terminate the tenancy of
the holding in June 2015,
as the landlord contended,
for two reasons, namely:•

•

Ordinarily an arbitrator
awards 'reasonable' costs.
By analogy with court
proceedings, the assessment
of those costs will ordinarily be
approached on what is known
as the standard basis. However,
the arbitrator can award costs on the
indemnity basis. The differences in
practice are:-

The construction of
the break clause
contained in the
tenancy agreement did
not exclude the operation
of the common law, whereby
a notice is required to expire on
the term date, unless the parties expressly
contract otherwise.

(1)

Proportionality has no place in indemnity costs. On
the standard basis, claimed costs are recoverable
only if they are reasonable and proportionate. On
the indemnity basis, costs are recoverable if they are
simply reasonable.

(2)

As regards the burden of proof, on the standard
basis, the burden of proof of showing the claim to
costs are reasonable and proportionate lies on the
receiving party. On the indemnity basis, the burden
of showing the claim to costs are not reasonable
generally falls upon the paying party.

There was evidence to support the fact that the
original landlord had indeed contemplated that the
tenancy would only terminate on the term date.

The case on behalf of the tenant was advanced in the
alternative in reliance upon the equitable doctrine of
estoppel.
The point of law was not ultimately determined as to the
presumption of the common law rule applying in relation to
Section 7 of the ATA 1995 in the absence of an express
contract. When it became clear that the landlord's case on
the evidence was untenable, the company conceded that
the tenant was right and that the break clause would take
effect on 25 March 2016.

Amongst the examples of cases where indemnity costs may
be ordered is where a party maintains a claim which it
knew or ought to have known was doomed to fail on the
facts or on the law: see Reid v Minty v Taylor [2001].

The arbitration was not without its final twist. Although
the arbitrator made an award the FBT would terminate on
25 March 2016, the company's last stand was in relation to
costs. It was argued on behalf of the landlord that,
although the case was conceded on the facts, the landlord
did not accept the tenant's argument on the law. On
behalf of the tenant, I suggested that the position was not
only untenable, but that the company should pay part of
the tenant's costs on the indemnity basis.

Outcome
In this arbitration, the arbitrator accepted the submission
that indemnity costs should apply in relation to a period
when the company maintained an untenable case.

Peter Williams
Partner
peter.williams@michelmores.com
0117 906 9300
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Scammell, Densham
& Williams Law of
Agricultural Holdings:
1st supplement to the 10th edition
By Peter Williams (author)
Publisher: Butterworths | Published 20 September 2018

This definitive text provides practical analysis of the law of agricultural holdings in an
authoritative and accessible manner. Scammell continues to be a practitioners' manual, for
lawyers, rural chartered surveyors and others.
The approach to the Supplement has been, not only to bring the law up to date, but to add
further commentary to assist the practitioner.
Key highlights of the supplement include:
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Developments in relation to the issue of licences
Whether a tenant can force a landlord to erect a new slurry store under the Agricultural Holdings Act 1986
Developments in relation to partnership property
A rare case relating to sporting rights
Clarifying rent review procedures under the AHA 1986
Addressing the issue as to whether a notice to quit can be withdrawn and further commentary concerning
notices to quit given without prejudice and subject to contract
The requirements as regards the form of a notice to remedy
A raft of Tribunal cases relating to certificates of bad husbandry
Further issues in relation to the recovery of possession of land for non-agricultural use under the AHA 1986
The relevant date for qualifying for the principal livelihood test after a retirement notice seeking succession
Changes in the statutory list of short term improvements under the AHA 1986.
Numerous important cases relating to issues concerning the service of notices.
Developments in relation to estoppel, including estoppel by convention, affecting rural property
Numerous arbitration decisions and more practical points
Developments in respect of expert determination
Changes to European law, continuing to affect landlord and tenant arrangements, as well as two cases of
judicial review of DEFRA decisions
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Pre-contract enquiries:
Another case of caveat empty
Introduction

The enquiries had the usual disclaimers:

"4. The Buyer acknowledges that even though the
Seller will be giving replies to the enquiries, the
Buyer should still inspect the Property, have the
Property surveyed, investigate title and make all
appropriate searches and enquiries of third parties.

When buying a property Sellers are usually required to give
replies to written enquiries about the property. The
standard response often given is "the Buyers should rely on
their own inspection/survey". But is this reply sufficient to
relieve the Seller from liability, if the Buyers subsequently
discover problems with the property?

5. In replying to each of these enquiries and any
supplemental enquiries, the Seller acknowledges that
it is required to provide the Buyer with copies of all
documents and correspondence and to supply all
details relevant to the replies, whether or not
specifically requested to do so.

This issue has recently been reviewed by Lord Justice
Lewison in First Tower Trustees Limited & Intertrust Trustees
Limited v CDS (Superstores International) Limited [2018]
EWCA Civ 1396. The result was in the tenant's favour,
demonstrating that landlords need to take renewed care in
their responses to buyer's enquiries, and may not be able to
rely on exclusion clauses.

6. The Seller confirms that pending exchange of
contracts or, where there is no prior contract,
pending completion of the Transaction, it will notify
the Buyer on becoming aware of anything which
may cause any reply that it has given to these or any
supplemental enquiries to be incorrect."

The case
First Tower Trustees Limited & Intertrust Trustees Limited
(FT) let premises at Dearne Mill, Darton, Barnsley to CDS
(Superstores International) Limited (CDS) on 30 April 2015.

CDS asked for details (so far as the Seller was aware) of
the existence of any hazardous substances, including
asbestos or asbestos containing materials. The reply was:

Before contract, CDS was given by FT a copy of an asbestos
report said to relate to the premises; in fact, it did not.
CDS, through its solicitors, also raised standard enquiries
before contract, which FT's solicitors answered on 16
February 2015.

"The Buyer must satisfy itself".
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His judgment is at [2017] EWHC 891 (Ch), [2017] 4 WLR 73.
The Deputy High Court Judge considered that there was a
clear case of misrepresentation, and went on to consider
whether FT had any defence. FT did not give evidence but
relied on exclusion clauses in both the lease and the
agreement for lease as relieving them of potential liability.
Those clauses were:
Clause 5.8 of the lease stating:

"The tenant acknowledges that this lease has not
been entered into in reliance wholly or partly on any
statement or representation made by or on behalf of
the landlord."
Clause 12 of the agreement for lease stating:

"12.1 The Tenant acknowledge and agree [sic] that it
has not entered into this Agreement in reliance on
any statement or representation made by or on
behalf of the Landlord other than those made in
writing by the Landlord's solicitors in response to the
Tenant's solicitors' written enquiries.

CDS asked for details of notices, correspondence relating to
real or perceived environmental problems that affected the
property, including communications relating to the actual
or possible presence of contamination at or near the
property. The reply, so far as material, was: "The Seller is
not aware of any such notices etc but the Buyer must
satisfy itself"

12.2 Nothing in this Agreement shall be read or
construed as excluding any liability or remedy
resulting from fraudulent misrepresentation."

CDS asked for details of any actual, alleged, or potential
environmental problems (including actual or suspected
contamination) relating to the property. The answer was:
"The Seller has not been notified of any such breaches or
environmental problems relating to the Property but the
Buyer must satisfy itself."

Clearly clause 12.1 of the agreement for lease did not assist
FT given that the misrepresentation had effectively been
made in the response to enquiries.
The Judge held that clause 5.8 of the lease was an attempt
to exclude liability for misrepresentation and went on to
hold that it did not satisfy the test of reasonableness under
section 11(1) of the Unfair Contract Terms Act 1977.

Then on 16 April 2015 FT's agents received a copy of a
report, which indicated that there was some asbestos in the
premises.

FT appealed, not the finding that a misrepresentation had
been made, but substantially on the basis that the exclusion
clause/s should have bitten to excuse the landlord in this
instance.

On 20 April 2015 FT's agents received an email from a
specialist firm that they had used, which reported a health
and safety risk caused by asbestos at the premises. The
email also stated:

In the Court of Appeal Lord Justice Lewison pointed out
that:

"Please be advised that we have added a notice onto
our system and we are unable to enter this property
until we receive the relevant confirmation from
yourselves that the site is safe. This would have to be
in the form of a clean air certificate or asbestos
report."

In an ideal world sellers would behave in the way that
Farwell J described in Terrene Ltd v Nelson [1937] 3 All ER
739 :
"In the ordinary case, a purchaser has to go for his
information to the vendor, but, bearing in mind the
principle of caveat emptor, he is bound to make
proper inquiries for himself. But he must, in almost
every case, in the first instance, at any rate, seek his
information from the vendor, who knows the facts,
whereas the purchaser probably does not know
them. When a purchaser, with a possible view of
making an offer for the property, seeks information
from the vendor, the vendor, of course, is bound to
the best of his ability to supply him with accurate
information. " (Emphasis added)

Readers will recall that the disclaimer at paragraph 6
repeated above required FT to notify CDS on becoming
aware of anything which may cause any reply that it has
given to these or any supplemental enquiries to be
incorrect.
The lease/agreement for lease was completed on 30 April
2015.
Judgment
Mr Michael Brindle QC, sitting as a judge of the
Chancery Division, held that FT was liable, and gave
judgment against them for £1.4 million plus interest.
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Lord Justice Lewison went on to find that the Judge below
had interpreted and applied the law correctly, and dismissed
the appeal. He agreed that the exclusion clause here did not
exclude liability, not least because it would be pointless
having enquiries to commercial property transactions, if the
answers to those enquiries were made irrelevant by a
provision in the lease.
Lord Justice Lewison pointed out that it is very difficult to
overturn a lower Court's decision on reasonableness in an
appellate Court because the Court below has had the benefit
of the evidence on the topic.
Conclusion
The case is similar to that of The Crown Estate v Wakley
[2016] EWHC 3610 (Ch) concerning the grant of a long term
FBT over a farm, which had inherent flooding and other
problems not revealed to the tenants before they took on
the farm. Both cases demonstrate the importance of a
landlord being cautious over their replies to inquiries, written
or oral and both cases consider the effect of provisions
seeking to exclude liability for misrepresentation, and apply
the test of reasonableness.

a contractual estoppel. That seems to me highly
unreasonable, particularly in the conveyancing world,
where pre- contractual inquiries have a particular and
well- recognised importance. With clause 5.8 they become
a worthless, and indeed positively misleading, exercise. I
do not think this is reasonable." […]

Exclusion of reliance on non written replies
(clause 12):
LJ Lewison pointed out that in another case he had held that
the same exclusionary wording as found at clause 12 of the
agreement for lease was reasonable (see FoodCo LLP v Henry
Boot Developments Ltd [2010] EWHC 358 (Ch) at [177]). He
noted that in this case clause 12.1 of the agreement for lease
expressly incorporated the assurance not to misrepresent up
to the point at which the contract was entered into, and that
it would be inconsistent to then construe the exclusion as
biting on that assurance. Effectively the response to
enquiry/assurance in FoodCo was not misleading, whereas
that in First Tower was.

"That was not a reasonable clause to put into the lease,
because its effect would render the whole exercise of
making inquiries and relying on answers thereto all but
nugatory. I suspect that conveyancing practitioners
would be appalled if such clauses gained wide currency
and were upheld by the courts."
In both cases the landlords did not seek to rely on the
statutory defence that the representor had an honest belief
in the truth of the representation on reasonable grounds.

Exclusion of reliance on landlord's statements
and representations (clause 5.8)

It might be argued that First Tower advances a tenant's
position further by putting a continuing duty on the
landlord, however the reality is that the duty of the landlord
was incorporated into the bargain by the provisions of the
standard enquiries.

With regard to clause 5.8 of the lease, the comments of the
Judge below were endorsed:

In summary the key practice points for the pre-tenancy
period are:

"But what of clause 5.8 of the lease? It does not
follow from the reasonableness of a clause which
does allow reliance on replies to inquiries that a
clause which denies such reliance is necessarily
unreasonable. But it does seem to me to cast
serious doubt on the reasonableness of clause 5.8.
The very point which was crucial in upholding the
reasonableness of the provision in the FoodCo UK
LLP case is absent. So the landlord can say what
he likes in replies to inquiries (fraud apart),
withholding his own knowledge of a serious
problem and requiring the tenant to carry out his
own due diligence, and then meet the tenant with

• Good, joined up, communication between agent,
solicitor, and client is crucial
• It is never going to be a good idea to be unhelpful or
obtuse in response to enquiries
• Clauses which seek to limit or exclude liability are not
necessarily going to provide a defence
For further discussion on this case see the article of Andrew
Baines at: https://www.michelmores.com/newsviews/news/vendor-beware-misrepresentations-andexclusion-clauses-property-transactions

Adam Corbin
Senior Associate
adam.corbin@michelmores.com
0117 906 9324
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Residential tenancies:
extended paperwork trap set to
ensnare landlords
Caridon concerned a possession claim brought
by landlord, Caridon Property Limited, who
had served a Section 21 Notice on its
tenant in an attempt to regain
possession. The landlord failed to
provide the tenant with a gas safety
certificate prior to the
commencement of the tenancy, and
therefore the tenant asserted that the
Section 21 Notice, that was served,
was invalid.

As of 1st October 2018, new statutory
provisions (Section 41 (3) of the
Deregulation Act 2015 ("DA 2015"))
come into force, which substantially
limit the freedom of landlords of
many residential tenancies, who
wish to use the fast-track Section 21
procedure as a means of terminating
the tenancy. Notices served under
Section 21 Housing Act 1988 allow
landlords to terminate assured
shorthold tenancies (ASTs) by means of
a non-fault, accelerated possession claim
procedure.

In the Central London County Court
District Judge Bloom accepted the tenant's
arguments, finding that the landlord should
have provided the required information to the
tenant at the commencement of the tenancy. The landlord
appealed that decision. However, His Honour Judge Jan
Luba QC upheld the Court at First Instance's decision.

For several years landlords of new ASTs have had to comply
with various statutory obligations in order to have the right
to use the fast-track section 21 procedure. However, as of
1 October 2018, landlords of existing ASTs will be met
with additional restrictions, should they wish to invoke the
provisions of Section 21. Most notably:-

Consequences
Although the decision in Caridon is not binding, it is likely
to be persuasive to Judges in future cases. As such, prior to
1 October 2018 (or as soon as possible thereafter), it would
be prudent for all landlords to:

• Retaliatory eviction - Landlords will be prevented
from serving a Section 21 Notice if they have failed
to carry out repairs identified by the Tenant as being
necessary (Section 33 DA 2015);
• Time Limits - Landlords will only have 6 months from
the date on which the Notice was given to act on it
(Section 36 DA 2015);
• Prescribed Information must be provided - Landlords
will be required to provide tenants with Energy
Performance Certificates (EPC) and Gas Safety
Certificates (where appropriate) free of charge
(Section 38 DA 2015);
• Prescribed Form of S21 Notice - Landlords will be
required to use prescribed Form 6A when serving
Section 21 Notices for all ASTs (Section 37 DA
2015).

• ensure that all existing tenants have been provided
with copies of EPC Certificates and Gas Safety
Certificates;
• diarise the 6 months from the giving of any Section
21 Notice to ensure they are within time to issue
proceedings;
• prepare to use Form 6A from 1st October when
serving all Section 21 Notices.
The new restriction likely to create the biggest financial
burden for landlords is the requirement to provide
information on the condition of the property to all
tenants, for which the landlord must bear the cost. For
many landlords this may mean commissioning new
surveys of properties that may have had tenants in them
over a considerable period of time. If such information is
not provided and the landlord later wishes to attempt to
regain possession via the service of a Section 21 Notice,
following the decision in Caridon, the Notice is likely to
be held invalid.

Caridon Property Limited v Monty Shooltz 2
February 2018 (not reported)
The Section 21 procedure and its relationship with the
Deregulation Act 2015 was recently considered in the
unreported case of Caridon Property Limited v Monty
Shooltz ("Caridon").

Erica Williams
Solicitor
erica.williams@michelmores.com
0117 906 9353
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Proprietary estoppel: The golden
ticket to the family farm?
In our last edition we reported on the latest
estoppel case, Habberfield v Habberfield
[2018]] where a daughter inherited her
parent's farm. In the space of only 3
months two more farming estoppel
cases have hit the press: Thompson v
Thompson [2018] and Gee v Gee
[2018]. These cases demonstrate the
Court's broad discretion when
deciding how to satisfy the equity
and the Court's preparedness to
award the entirety of a family farm to
a child.

attention to the business, whereas his parents
had discretion as to how much time and
attention they devoted.
Mr and Mrs Thompson lived in the
bungalow. Gilbert lived there most of
his life, moving out permanently in
2003, before moving to the
farmhouse in 2013. In 1992 the
bungalow was transferred into Mrs
Thompson's name.
The Farm, excluding the bungalow, was
shown in the accounts as an asset of the
Partnership.

Estoppel elements
To bring a successful proprietary
estoppel claim the following
elements must be established:• A representation or assurance has been
made to the Claimant, raising the
reasonable expectation that he/she will be
given an interest in land;
• The Claimant relies on the representation
or assurance;
• The Claimant suffers detriment in
consequence of their (reasonable) reliance
on the representation or assurance; and
• It would be unconscionable for the
promise-giver to resile from the promises or
representations made.
Thompson v Thompson
Mr and Mrs Thompson acquired Woody Close Farm
("the Farm") in County Durham in 1989. It comprised a
farmhouse, bungalow, outbuildings, 115 acres of
owned land together with 120 acres of tenanted land.
The Claimant, Gilbert Thompson ("Gilbert"), is the
youngest of 5 children and the only son. He farmed
with his father since finishing school, aged 15, working
full time 7 days a week, and at times, up to 18 hours a
day. He was paid £20 a week, increasing to £40, when
he was 19 or 20 and then later to £70. He also received
free board and lodgings. By 1989, Gilbert's sisters had
all left home.
In 1994 Mr Thompson brought Mrs Thompson and
Gilbert into the business, creating a partnership, where
they each held 1/3 shares (with effect from 1 August
1992). A written agreement was completed, under
which Gilbert was required to devote his full time and

On the death of Mr Gilbert in 2012 his partnership interest
passed to Mrs Thompson. In 2014 relations broke down
between Gilbert and his mother. Gilbert moved out of the
Farmhouse. There was a difference of opinion as to the reason
Gilbert stopped working on the farm after this time. Certainly
by May 2015 he ceased working there completely. Thereafter,
Gilbert's position was that he was too ill to work on the Farm
between July 2015 and January 2017 and when he attempted
to return to work in January 2017, he was prevented from
doing so.
Gilbert claimed that throughout his working life,
representations were made to him by his parents that, on their
death, the Farm, including the bungalow, would be his. He
claimed that, in reliance on those promises, he worked on the
farm all of his life for a very low wage, never purchased his
own property and gave up the possibility of a life outside of
the Farm. He contended that it would be unconscionable for
Mrs Thompson to be able to dispose of her 2/3 interest in the
Farm as she saw fit.
Mrs Thompson's position was that no representations were
made to Gilbert about any inheritance.
Gee v Gee
This case concerned a 600 acre farm near Oxford known as
Denham Farm ("the Farm"). The Claimant was John Michael
Gee ("JM"), the son of John Richard Gee ("JR") who was the
First Defendant. The Second Defendant was JM's brother,
Robert. The farming is undertaken by the family company,
which farms the land under a tenancy.
JR has worked on the farm all of his life, taking over running
the Farm in the 1970s with the help of employees. JM started
working on the farm in the 1970s and worked there until
2016, when he was dismissed.
JM lived in a caravan on site until 1982, when JR had a house
built for him on the Farm, which JM has lived in ever since.
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JM was paid the minimum wage for agricultural
workers set by the Agricultural Wages Board. By
2008/2009 this was £20,000 p.a. - broadly the same as
one of the long term employees.

was to inherit the Farm on his parents' death. The Judge
awarded Gilbert the Farm and the bungalow, the interest in
which he would receive on Mrs Thompson's death. The gift
was not accelerated.

Robert did a diploma in agriculture, but
until 2014 was a builder and property
developer.

The Judge outlined that the equity could be
satisfied by giving Mrs Thompson a life interest
in her two thirds share in the partnership
with a gift over to Gilbert of her share on
death. Mrs Thompson was given a right to
occupy the bungalow for life.

The company comprises 24,000
shares. By 2014 JR owned the
entire shareholding (save 1 share
owned by his wife, Pamela). The
property was held beneficially
between JR (7/18), Pamela (7/18)
and the company (4/18).
JR transferred all his property and
the company shares to Robert in
November 2014. At the same time, Pam
transferred her share in the property and her
company shares to JM. Since then Robert has managed
the farm.
JM said that since he was 30 years old until recently, JR
repeatedly assured him that he would inherit the' lion's
share' of the farm. This stopped because JR took
against him, influenced by Robert and Robert's wife.
JM said that he relied on those representations to his
detriment by working long hours for low wages and
had given up the chance to better himself by working
elsewhere.
JM recalled 6 specific instances where representations
were made, including being told by JR that he could use
some of the land as collateral to buy out his siblings and
being told that he could not build a new dwelling on
the Farm until it was his.

The Outcome - Gee
In Gee the Judge found that over a 20
year period representations were made
that JM would succeed JR, but with some
provision for Robert and their sister.
The Judge accepted representations were made
and although not frequently repeated or a stock
phrase, they were a material consideration in him staying on
the farm. Whilst the representations did not detail the
shareholdings and the land holdings, it didn’t render them
'insufficiently certain to be relied upon'.
The Judge found that JM was constantly on call and was
expected to work as and when required. As an employee, he
should have been paid overtime. Whilst JM was provided with
his house, that benefit was not enough to compensate him
for detrimental reliance on the representations. If JM had left
and set up on his own account, he would have been running
a viable farming enterprise today.
On the offer of directorship, the Judge said it was meaningless
because the practical management of the company was not
going to change and the offer did not involve the
shareholdings or land ownership.

JR and Robert denied that any representations were
made and argued in any event, JM had not suffered any
detriment. JM was offered a directorship in the
company in 2012, but turned it down. JR and Robert
said that this was inconsistent with having been
promised the farm.

The award in this case was more nuanced than that which we
have seen previously. The Judge awarded JM a 52%
shareholding in the company and 46% of the land, which he
suggested should be effected through a series of transfers.

The Outcome – Thompson

What both cases demonstrate is the breadth of the Court's
discretion when determining the remedy in estoppel cases.
The Courts are not afraid of awarding successful Claimants
the entirety of a family farm, when it is justified.

In Thompson the Judge determined that promises had
been made by Mr and Mrs Thompson. Gilbert had
relied on those promises and dedicated his whole life to
the Farm, which had an effect on his lifestyle in terms of
working hours, financial independence and ability to
buy or live in his own house. This was in spite of the
fact that Gilbert was unable to give evidence of specific
promises that had been made.
Mrs Thompson is still alive and the promise was that he

Conclusion

Despite the recent run of successful farming estoppel cases, it
remains extremely difficult to predict the outcome of such
cases. Each one turns on its own facts and the credibility of
witness evidence is crucial.
It remains to be seen whether either of these cases will be
appealed.

Charlotte Razay
Associate
charlotte.razay@michelmores.com
0117 906 9314
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Planning: Court quashes flawed
planning consent 6 years after issue
Judicial review ("JR") proceedings to challenge a local
planning authority's decision are required to be brought
without delay and within 6 weeks of the decision. A recent
planning decision of the High Court has allowed JR
proceedings to be brought 6 years after a planning
consent was granted, due to the special circumstances of
the case. We consider the impact this decision has had on
the planning status of a property, irrespective of the age of
the planning consent, how long the consent remains
vulnerable to challenge and whether this could open the
flood gates to out of time JR applications.

(WMBC) planning committee resolved to grant planning
consent for 3 marquees to be erected in the Grade II*
Hotel's grounds, which were also Grade II* listed and
located in the greenbelt. The Committee resolved that very
special circumstances existed to allow the erection of the
marquees for a limited period of 5 years, to secure "the
"generation of an income stream to enable restoration of
the gardens, which were in decline and at risk, and
constituted very special circumstances necessary to
overcome the presumption against inappropriate
development".

R (Thornton Hall Hotel Ltd) v. Wirral MBC [2018]

The Committee report recommended the application be
approved subject to a S106 planning agreement and
included 10 recommended conditions, including a 5 year
time limit. On 11th November 2011 the S106 agreement
was entered into by the Hotel and the draft consent notice
with the relevant conditions was annexed to it.

This case involved two competing wedding and function
venues: Thornton Manor and Thornton Hall Hotel. On 7th
September 2011 Wirral Metropolitan Borough Council
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On 20th December 2011 WMBC issued an unconditional
consent, omitting to attach the conditions, restricting the
time period and the 9 other conditions the Committee
decided to impose. It appears that WMBC were unaware
of this omission until the five year time period of the
consent had expired and the marquees were not removed.
Thornton Manor brought JR proceedings on 23rd August
2017, which were not opposed by WMBC.

relying on immunity from enforcement. However the
courts approach to these recent clandestine enforcement
cases seeks to ensure that no one benefits from deliberate
concealment, or keeping quiet about a situation until an
enforcement time period or JR period expires.

Despite the fact that it was 6 years out of time, the judges
allowed the JR application and ruled on nine grounds in
favour of the applicant, including that the error had been
made in issuing the flawed consent; that the interested
party (the Hotel) was aware of the error, and that the
interested party had entered into a S106 planning
agreement embodying the omitted conditions, including
the 5 year time period.

Planning update:
Changes to prior approval applications

Changes to the GPDO (General Permitted Procedure
Order) Part 3 (Class Q) (residential conversion of
agricultural buildings) made by the latest amendment
order, which came into effect from 06.04.18.

Relevance

There are now 2 alternative prior approval applications for
agricultural buildings to be converted into dwellings
without the need for full planning permission (subject to
specified procedures being completed and subject to
certain limiting provisions).

So why is this case interesting and what could it mean in
practice? Interestingly, the court did not address whether it
was in the public interest to quash this decision. A JR
period is important; it draws a line in the sand on which
companies, lenders, institutions and people can lend,
transfer and purchase properties, investments and
companies. Arguably, despite the extreme facts of the
case, this decision may open the flood gates to more out
of time JR applications. It is also an example of the
consequence of a flawed planning consent. So purchasers
of property, who want to be certain about the planning
status of a prospective property, or indeed an acquired
property, irrespective of the age of the planning consent
and expired JR period, shall potentially need to review the
committee report behind the planning consent to satisfy
themselves that the consent reflects the intentions of the
planning committee.

Class Q(a) is simply for change of use from agricultural use
to residential dwelling use. It refers to those situations
where no building operations, which would affect the
external appearance of the building, would be required to
carry out the conversion.
Class Q(b) is for both the change of use and the
associated building operations. This refers to both the
change of use and building works reasonably necessary to
convert the building into a dwelling.
Prior approval applications under Class Q should no longer
be made under both Class Q(a) and Class Q(b), as Class
Q(b) embraces both change of use and building
operations, and will apply for the majority of cases.

This case seems to follow the recent cases in planning
enforcement regarding concealment and deception such
as the infamous "castle in a hay stack case", where a Mr
Fidler deliberately concealed a large mock Tudor dwelling
within a straw stack from the local planning authority,
hoping to secure the house by

Sarah Phillips
Senior Associate
sarah.phillips@michelmores.com
0117 906 9354
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Learning the
Law: Disrepair
Repairing obligations are some of the most commonly
disputed areas of Landlord and Tenant law. They usually
arise by covenant contained in a lease, by implication, or
by statute. We consider how to determine each party's
responsibilities and the likely methods of enforcement.
Meaning of 'repair' and 'disrepair'
Many disputes over repair require the parties to determine
what constitutes 'repairs' and what constitutes 'renewal'.
This is because express covenants, and some of the
statutory overlay often distinguish between the two, and
apply responsibility separately.
Repair means the restoration by renewal or replacement
of subsidiary parts of the whole; whereas renewal, as
distinguished from repair, means the reconstruction of the
whole (Lurcott v Wakeley [1911]).

Section 11 requires the landlord essentially to maintain the
structure and exterior of the dwelling (including drains,
gutters and pipes) in repair as well as to keep in proper
working order the installations for the supply of water,
electricity, gas, sanitation and for heating both space and
water. The provisions only relate to maintenance and
repair; they do not require the landlord to provide such
installations where none exists or to upgrade installations
which are considered inadequate or inefficient by modern
standards.

The Common Law
Under common law a landlord is not liable for housing - or
indeed any - defects, except in so far as expressly provided
in the tenancy (Cavalier v Pope [1906]); the common law
leaves parties to contract between themselves. Where a
tenancy is silent as to repairs, the effect may be that
neither party is technically liable to repair.

Section 11 does not apply to agricultural holdings, FBTs or
business tenancies governed by the Landlord & Tenant Act
1954.It cannot be excluded, but it does take effect subject
to the tenant's general obligation to use the premises in a
tenant-like manner and not commit waste. As such, it
usually remains the tenant obligation to repair damage
caused by him.

Statute
There are a number of exceptions to the common law
position. Aside from the Court implying certain repairing
terms into a tenancy on the evidence of the parties,
various statutes have apportioned liability for disrepair.

Defective Premises Act 1972

Landlord & Tenant Act 1985

Section 4 imposes a duty of care on a landlord who is
responsible for the maintenance and repair of premises.
That duty is owed to all persons who might reasonably be
expected to be affected by defects in the state of the
premises. It comprises a duty to take such care as is
reasonable in all the circumstances to see that [those
persons] are reasonably safe from personal injury or
damage to their property caused by a relevant defect.

Section 8: Subject to certain exceptions this section
provides that where a house is let for human habitation,
two separate contractual terms are implied, which are
absolute and non-excludable:
o

o

that the house will be kept by the landlord fit for
human habitation at the commencement of the
tenancy; and
an undertaking that the house will remain so
during the tenancy.

This Act could be used by a tenant's visitors to claim against
a landlord for injury caused by disrepair to the let premises,
and applies to agricultural, business, and residential
tenancies alike.

Section 11: This section implies repairing obligations into:
• all post 24th October 1961 tenancies of
dwellings of less than seven years;
• all secure and some assured tenancies granted after
1 April 2012 with a fixed term of seven years or more.
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A landlord's objectives will usually be to force a tenant
into doing repairs, or paying for them; a tenant's primary
objectives will be the same, often with the additional aim
of obtaining compensation for any losses caused by the
landlord's disrepair.
Where one party wants to compel the other to carry out
repairs the Court can order "specific performance" by the
other party of their obligations. Alternatively there may be
a written provision allowing one party to execute the
other party's repairs themselves and recover the costs as a
debt from the defaulting party.
Generally, a landlord will not be liable until he is given
notice of a defect. The landlord will then have a
reasonable period in which to remedy it before being in
breach. A tenant is unlikely to recover damages for losses
during this period, unless a landlord unreasonably delays
once notified.
Amount of damages
The fundamental principle in awarding damages in
disrepair cases is to put the tenant in the position in which
he/she would have been had the breach not happened. A
tenant who remains in occupation of premises in disrepair
will often be entitled to a substantial award for
inconvenience, disappointment, discomfort, mental
distress and loss of enjoyment, as well as damages for any
ill-health caused by the disrepair. This can be calculated by
reference to the reduced rental value of the premises in
disrepair.

Agricultural Holdings Act 1986 (AHA 1986)
Section 7 AHA 1986 empowered the Minister to make
Regulations prescribing terms as to the maintenance, repair
and insurance of fixed equipment known as the "Model
Clauses". The current Model Clauses in England are the
Agriculture (Model Clauses for Fixed Equipment) (England)
Regulations 2015, but sometimes the earlier 1973 or even
1948 Regulations will apply, depending upon the wording
of the tenancy.

The tenant may also be able to recover loss of profit,
provided it was contemplated that the premises would be
used for the purpose of the business that has suffered
the loss.

The model clauses are incorporated into every contract of
tenancy of an Agricultural Holding "except insofar as they
would impose on the other parties to an agreement in
writing a liability which under the agreement is imposed on
the other" (s7(3) AHA 1986).

Terminal dilapidations

Agricultural Tenancies Act 1995 and Landlord and
Tenant Act 1954

Landlords will often delay claims for disrepair until the
end of a tenancy. This is termed as a claim for 'terminal
dilapidations'. The Landlord and Tenant Act 1927, and
the AHA 1986 contain provisions intended to limit the
amount, which a landlord is able to recover for disrepair,
to the actual diminution in value to the premises. These
provisions are intended to prevent landlords from
recovering damages based upon costs of repair, where
the reality is that such repairs will not make a difference
to the value of the premises.

These two statutes are silent on repairs leaving the matter
for negotiation between the parties.
Disrepair Claims
Litigating disrepair claims can be challenging, because there
are different fora for resolving different types of disputes,
each with different procedural rules depending on the cause
of action.
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Backpage quiz
This quarter the quiz is a picture round following the author's visit to Cereals last
month, bonus points for those who can name varieties (where relevant) too.

1

2

3

4

5

6

7

8

Please email your answers to adam.corbin@michelmores.com by 31 August 2018
Everyone who submits the correct answers will be included in a prize draw to win a bottle of sparkling wine.
The answers will be provided and the winners announced in the next edition. Good luck!
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Backpage quiz answers
The quiz last quarter was all about expert evidence. Congratulations to the winner,
Steven McLaughlin FRICS FAAV REV, Partner, Head of Rural Property Valuation of
Carter Jonas, pictured below with his bottle of sparkling wine.

Thanks to all of those who took part, the questions and answers are set out below:

1

An expert appointed to give valuation evidence should always put forward
figures which best suit their client's case.
False: An expert's duty is to the Court, not their client, so their responsibility
is to provide evidence to the court impartially on the matters within their
expertise.

2

An opposite party can (in some circumstances) obtain disclosure of the whole
of the instructions given to an expert, including initial emails and written records of
telephone conversations.
True: Practice Direction 35 at para. 5 states:

"Cross-examination of experts on the contents of their instructions will not be allowed unless the court permits it
(or unless the party who gave the instructions consents). Before it gives permission the court must be satisfied
that there are reasonable grounds to consider that the statement in the report of the substance of the
instructions is inaccurate or incomplete. If the court is so satisfied, it will allow the cross-examination where it
appears to be in the interests of justice.
On the other hand, in Jackson v Marley Davenport Ltd [2004] EWCA Civ 1225 the Court of Appeal decided that
the Civil Procedure Rules 1998 Part 13 r.35.13 did not provide courts with the power to order disclosure of expert
reports made by an expert in preparation of his final report as such material was litigation privileged."

3

Where parties cannot agree the content of instructions to a single joint expert they may each put their own
instructions to the same expert.
True: Civil Procedure Rule 35.8 allows for each party to give separate instructions.

4

One party can adopt the expert report of another and rely upon it at trial, even if the instructing party chooses not
to rely upon it.
True: Civil Procedure Rule 35.11 allows the use by one party of an expert’s report disclosed by another at trial.

5

Experts are immune from being sued by their clients for negligence.
False: Not any more, see Jones v Kaney [2011] UKSC 13.
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