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Welcome to
Agricultural Lore
Introduction by Vivienne Williams
Welcome to the latest edition of Agricultural Lore.
The Spring of 2018 has brought with it a flurry of agricultural
cases and significant Court decisions, which are keeping
our agricultural lawyers extremely busy. Amongst the most
notable is the Auliffe case, highlighted by Miles Farren on
page 5 below, in which Miles acted for the Claimants in
persuading the Judge in the Exeter County Court that a notice
to quit had been properly served on a tenant.

Vivienne Williams
Partner
vivienne.williams@michelmores.com
0117 906 9302

In his decision HHJ Gore QC explained the burden of proof
applying to the service of notices, which will be relevant to
any type of notice served under any agricultural, residential
or commercial tenancy. Miles offers some practical advice as
to how notices should be served in light of this decision.

the Court’s approach to anti-fracking protestors.
With the recent increase in use of third party determination,
Peter Williams, who has many years experience of all
different types of dispute resolution, considers on page 3 the
differences between expert determination and arbitration
and the relationship between the different mechanisms.

We have also seen further progress in the doctrine of
proprietary estoppel with another “cowshed Cinderella”
inheriting her parent’s farm, but for different reasons from
the last one. This time the judgement followed the recent
decision in James v James [2018], more closely, developing
further the approach of His Honour Judge Matthews in that
case, but reaching a completely different conclusion based
on the facts. Rajvinder Kaur considers the reasons for this
decision on page 7 and the lessons we can draw from it.

These agricultural cases provide very welcome detailed
analysis of the law, however across our litigation team we very
often find that many agricultural disputes never get anywhere
near a court or a reported decision, because the facts are
far too personal for the parties to contemplate publicity. It
is for that reason that arbitration, as a private forum, can
often be a more appropriate route. However, the uncertainty,
which court action, arbitration and third party determination
inevitably involves, arising in part from dependence on the
quality of witness evidence, often gives parties in dispute a
very real incentive to make mediation work.

In the context of agricultural subsidies, the decision affecting
the Stody Estate in Norfolk has been quashed. Readers will
recall this case, concerning penalties applied to the Estate’s
Single Payment Scheme payments, due to cross compliance
breaches committed by an employed gamekeeper, who was
convicted of killing wild birds on the Estate. Josie Edwards
highlights on page 10 the reasons for this decision and
explains how it could apply under the Basic Payment Scheme
and future subsidy schemes.

Away from case-law, Erica Williams outlines the new
Welsh Land Transaction Tax (page 12), which has replaced
Stamp Duty Land Tax in Wales and Adam Corbin and
Helen Bray explain Statutory Nuisance in our Learning the
Law slot on page 13.

The issue of hydraulic fracturing or “fracking” remains
constantly in the press; Tom Williams focuses (page 8) on
recent developments relating to fracking and, in particular,

We end, as always, with our Back Page Quiz, which this
time, is all about expert evidence.

We are always looking for promising new recruits to join our expanding Agricultural Team.
Candidates should have an interest in agriculture and rural land. They should be hardworking and
enthusiastic. Please email ben.sharples@michelmores.com (one of the team who was a chartered
surveyor in his former life) if you are interested in the opportunities that are available.
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Farm Business Tenancies:
A dispute about disputes

I

The role of an expert

t may seem odd to start an article concerning farm
business tenancies and dispute resolution with a reference
to the Agricultural Holdings Act 1986. Nevertheless,
practitioners will be aware that the Deregulation Act 2015
introduced third party determination (usually referred to
as expert determination) as an alternative to arbitration in
respect of a number of disputes which arise under the 1986
Act. The latest round of proposals from TRIG (the subject
of the Winter special edition of Agricultural Lore) seek to
encourage a further extension of expert determination.

The role of an expert is to decide in relation to an issue
in dispute between parties. That is in contrast to the
role of an arbitrator who determines the outcome of the
dispute based upon the arguments put to him (or her,
although at present there is only one female arbitrator
on the RICS Panel).
It needs to be borne in mind that the expert’s role is not
to perform a judicial function. The expert has a duty
to investigate, reaching a decision by his own inquiries
and expertise. The expert can reach a decision without
receiving any evidence or argument from the parties.
Moreover, where the expert does invite and receive detailed
submissions from the parties, he is under no obligation
to make his own inquiries, for example, as to further
comparables in relation to a rent review. The expert may
receive written representation from the parties, but he is
not required to do so, unless provision is made in the terms
of his appointment. Unlike an arbitrator, the expert may
act entirely on his own evidence and opinion. However,
that comes at a cost because he owes a duty of care to the
parties. He will be in breach of that if he fails to take into
account matters that he should.

Part of the reason for this is no doubt the fact that, in
some quarters, arbitrations are not in vogue, being seen
as very expensive, etc. It remains to be seen whether the
RICS initiative to introduce a simplified arbitration scheme
(perhaps particularly relevant in the context of rent review)
gains traction.
It was noteworthy that, in Wales, the Agricultural
Land Tribunal has also been interested in extending its
jurisdiction at the expense of arbitrators and indeed those
making third party/expert determinations.
Whatever the politics of who is best to determine a
dispute in relation to agricultural property, aside from the
extension of third party determination into the 1986 Act,
it is of course common place to see a reference to expert
determination, often alongside arbitration, in farm business
tenancies. As one increasingly weighs farm business
tenancy agreements, rather than reads them, because
they have become so voluminous, the opportunity to have
detailed provisions applying to the contract for expert
determination becomes almost automatic.

In an expert determination, should there be a Hearing?
What happens in relation to costs? The answer lies
entirely in the terms of the contract making the
appointment of the expert. If the parties want to be able
to recover costs against each other, depending on the
outcome of the expert determination, they must expressly
provide for that.
The expert clause

If expert determination is being offered, whether in a farm
business tenancy or otherwise, then it does need a very
clear contract. It needs to be beyond doubt that it is an
expert determination and not an arbitration provision.

The result of this is that, inevitably, more comprehensive
and convoluted provisions will be drafted over a period of
3

time dictating the exact format of the expert determination
for incorporation into farm business tenancies. Of course,
the problem exists, as it does under the 1986 Act, that the
nature of disputes that arise can be very different. Under
the 1986 Act nothing is more stark than the contrast
between a rent review and a notice to quit given under
one of the special cases which is challenged and goes
to arbitration. Therefore, in the context of farm business
tenancies, it may not be a case of one size fits all in relation
to the expert determination clause.

will ordinarily be stayed to allow an arbitration to proceed
in accordance with Section 9 of the Arbitration Act 1996.
However, there is no like provision applying in respect of
expert determination.
We are now rising 23 years since the 1995 Act came
into operation on 1 September 1995. There is no case
authority addressing these issues as to the relationship
between dispute resolution mechanisms. That may be
because no one has stopped to think about it. However,
with the growth of the expert determination industry,
and the fightback by arbitrators, perhaps we will see
these questions materialise. It may also emerge if TRIG’s
proposal for ten year farm business tenancies is adopted.
Food for thought.

Arbitration
Increasingly one sees arbitration and expert determination
being offered in the alternative within farm business
tenancies. Arbitration is of course compulsory for a
determination of rent pursuant to a statutory rent review
notice; dealing with a landlord’s refusal or failure to give
consent to, or his imposition of an unreasonable condition
upon, a proposed improvement to be carried out by the
tenant; and any claim for compensation under Part III of
the Agricultural Tenancies Act 1995. Beyond that expert
determination can be used in relation to any dispute.

DRAFTING EXPERT DETERMINATION CLAUSES
For longer term FBTs with a greater likelihood of
disputes arising, those drafting tenancies should
consider including additional terms of appointment
of the expert to cover the following:

What one does see is dispute resolution provisions which
have expert determination but allowing the parties being
able to contract out into arbitration. What sort of disputes
should be dealt with by expert determination in relation to
a farm business tenancy? An obvious example would be a
rent review which is outside the statutory scheme.

•

•

Forfeiture

•

However, the question leads to a different thought
process. It is to recognise that, despite the Law
Commission recommending at the start of my career,
almost 40 years ago, that forfeiture was antiquated, it still
remains at the heart of landlord and tenant relationships,
even technically available (where there is a valid forfeiture
clause) in relation to tenancies under the AHA 1986.

•
•
•
•
•

Relationship between dispute resolution mechanisms

•

The question which arises is what happens if a landlord
wants to take action to forfeit the lease but there is an
expert determination clause and an alternative arbitration
provision? Where the parties have contracted to utilise
such dispute resolution methods, does that stop the
landlord being able to rely upon the law of forfeiture and
go to the Court? When trying to answer the question,
it is also worth bearing in mind that, where there is an
arbitration agreement between the parties (and the
Court of Appeal has held that this should apply equally in
respect of statutory arbitrations), then Court proceedings

•
•

Replacement of expert if he dies, becomes
unwilling to act or fails to produce a decision
within an agreed timeframe
If, when, how and how many submissions to the
expert can be made by the parties
Obligation to supply copies of submissions and
related documents to the other side
If, and on what terms, the expert can instruct
professional advisors to assist him
How the procedure of the process is to be determined
Requirement for the expert to provide a written
decision within a time frame
Whether the decision can be appealed and, if so,
in what circumstances
Direction as to the payment of costs and expenses
of the parties
Direction as to how the expert’s fees and costs
shall be borne by the parties
The question of confidentiality of the process and
of the decision
Obligation on the parties to cooperate and act
reasonably in the process
Caroline Baines
Consultant Professional Support Lawyer
caroline.baines@michelmores.com

Peter Williams
Partner
peter.williams@michelmores.com
0117 906 9300
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Tenancy notices:
The risks of
a Royal Mail
delivery

T

he service of notices has given rise to numerous
cases across all landlord and tenant sectors, not
least because a failure to serve some notices can
have such catastrophic long term consequences
for either or both parties. The decision of HHJ Gore QC in
Auliffe and Others v Ellis [2018], which was given recently,
casts useful light on the question of what constitutes
good service of a notice.
The case
The Auliffe siblings (Graham, Michael and Elaine) (the
“Claimants”) are the owners of 50 acres of farmland and
buildings called Teign Marsh, near Chagford, Devon (“the
Holding”). Until his death on 19th March 2013 the Holding
had been occupied by a tenant, David Ellis. Following his
death, his widow and Personal Representative, Mrs Susan
Ellis sent a trigger letter to the Claimants informing them of
his demise. In August 2013 the Claimants instructed their
solicitors, FBC Manby Bowdler (“FBC”) to serve a Case G
Notice to Quit on Mrs Ellis.

address that had previously been used for correspondence
with the tenant, when he was alive.
The issue to be determined by the Court was very simply
whether the Notice to Quit had been served on Mrs Ellis.
The Law
The Notice to Quit was served under the Agricultural
Holdings Act 1986 (“1986 Act”). Section 93 of the 1986
Act affords special service provisions for notices or other
documents to be served under the Act. It provides that any
notice is served if it is sent to the recipient’s proper address
in a registered letter or by the recorded delivery service.

FBC sent Notices to Quit separately to Mrs Ellis and to her
son Richard Ellis on 3 September 2013, by ordinary first
class post and by registered post. Notices were also sent
to the Public Trustee.
On 16 September 2013, FBC wrote again to Mrs Ellis and
her son, and again by first class post and by registered
post, enclosing a copy of the acknowledgement that had
been received from the Public Trustee. In all, a total of 8
letters were sent to Mrs Ellis and her son, 4 of which were
sent by the registered post system.

Section 94 of the 1986 Act defines the proper address as
being the last known address of the person in question.
Section 7 of the Interpretation Act 1978 provides that
where “an act authorises or requires any document to
be served by post… then, unless the contrary intention
appears, the service is deemed to be effected by properly
addressing, pre-paying and posting a letter containing the
document and, unless the contrary is proved, to have been
effected at the time at which the letter would have been
delivered in the ordinary course of post”.

On expiry of the notice to quit the Claimants brought a
claim for possession of the Holding against Mrs Ellis, which
was heard on 13 April 2018 in the Exeter County Court.
The issue

Mr Justice Morgan considered these points in CalladineSmith v Saveorder Limited [2011] in recognising what has
become a two stage test. The first stage is that if the Court
finds that the letter in question has been put in an envelope,
properly addressed, pre-paid and then posted it is deemed
or presumed to have been served. The burden of proof rests
with the sender of the letter to raise that presumption.

An issue arose as to whether the proper address for
service had been used for the notices to quit. The trigger
letter had been sent by Mrs Ellis and her son from an
address “Greatastones”; the Notice to Quit had been
sent to “Greatastone Farm”. That was the address that
appeared on the original Tenancy Agreement and was an
5

However, the second limb of the test is that the burden
is then placed upon the addressee to show that, on the
balance of probabilities, the letter was not delivered or
served or received.

It might be argued that it remains perfectly safe to
do so, if one then checks with the Royal Mail, that
the letter enclosing the notice has been signed for.
If however the document is being sent close to a
deadline, the postage option carries certain risks; the
sender may simply not have enough time left to check
with Royal Mail that the letter has been signed for,
before the deadline expires. Furthermore, if the letter
is delivered to the wrong address, but is still signed for,
the sender may not know that it was not the intended
recipient that had signed the receipt.

As Morgan J said in the Calladine-Smith case,
“It seems to me quite clear that the reference
to something being proved in this context is a
reference to something being proved on the
balance of probability. Accordingly, if the addressee
of the letter proves on the balance of probability
that the letter was not served upon him, then that
matter has been proved and the section should be
applied accordingly”.

In this case the whole question became more significant
because, had the notice not been properly served, it was
common ground that the tenancy would then have vested
in the deceased tenant’s Personal Representatives
and, effectively, would have continued forever;
the administration of the deceased tenant’s
Estate would never be concluded and as
the Personal Representatives died off
they would simply have been replaced
by new Personal Representatives.

However, as Morgan J remarked, the recipient
cannot simply say that the Notice has not
been received. It requires something more.
Application to this case
The Judge in this case was satisfied
that the addresses “Greatastones”
and “Greatastone Farm” were interchangeable and that on the facts of
this case, either was a proper address
for service. Accordingly, the first limb
of the test, raising the presumption of
service, was satisfied.

In practical terms, if time is not
pressing, it is perfectly sensible to
serve a notice, at a proper address
for service, by posting it by Royal Mail
registered or recorded delivery service
(now known as “signed for” service).
In these circumstances, whilst the Judge
observed that there is no legal requirement on
the sender to check with the Royal Mail that the recipient
has signed for receipt, it would be good practice to do so.
The sender should also check that the person signing for
receipt is in fact the intended recipient.

What HHJ Gore QC had to decide was whether
the second limb (non-delivery) was established by Mrs
Ellis. The burden of proof fell on her so to do.
As the Judge remarked during his summing up, he was
faced with two improbabilities. The first improbability was
that Mrs Ellis, had she received the Notice to Quit, would
not have sought advice about it. The second improbability
was that, having committed eight letters to the post,
none of them had been returned to FBC through the
Royal Mail dead letter service.

However, if time is short the safest way to guarantee
service is by personal service, supported by a witness
statement to that effect. Given that disputes like this can
cost many thousands of pounds to resolve and inevitably,
as the Judge said “catastrophe will be visited on one party
or the other”, a few hundred pounds spent on arranging
personal service might be seen as a good insurance policy.

The Judge said that he had to decide on the balance of
probabilities which improbability was the most likely. The
Judge determined this issue, on the facts of the case, in
favour of the Claimants. The Defendant has applied to the
Court for permission to appeal.
Conclusions

Although this case arose in the context of an agricultural
holding governed by the 1986 Act, it will be of far wider
significance, as the same principles apply in respect
of farm business tenancies, as well as commercial and
residential lettings.

Regardless of the outcome of any appeal is it still safe for
landlords and tenants to send formal notices to eachother through the post by the registered or the recorded
delivery service?

Rebecca Cattermole of Tanfield Chambers instructed by
Michelmores acted for the Claimants in this case; William
Batstone of Guildhall Chambers instructed by Foot Anstey
acted for Mrs Ellis.

Miles Farren
Partner
miles.farren@michelmores.com
0117 906 9304
6

Proprietary Estoppel: Another
cowshed Cinderella inherits the farm
purpose is to prevent “unconscionable conduct” and that
this “permeates all elements of the doctrine.”
It is argued that a number of the assurances made by Lucy’s
father were questionable; these included representations
that Lucy would ‘take over the farm’ when he could no
longer farm, which the defence team argued meant taking
over the farm business, rather than actually having assets
transferred to her; whenever Lucy asked for time off she
was told that “the cows would not be there when she got
back”; and receiving low wages for her work, as she could
not expect to receive the benefit of her work both now
and in the future. The Judge took a broad brush approach,
holding that the combination of all of the assurances made
to Lucy gave her the reasonable expectation that she would
be inheriting land and property at the farm.

F

ollowing a string of recent proprietary estoppel decisions,
a new case brought by a disinherited farmer’s daughter
has provided further clarification of what is required to
bring a successful proprietary estoppel claim.

The case
The case of Habberfield v Habberfield [2018] was heard
by Mr Justice Birrs in the Chancery Division of the Bristol
Civil Justice Centre.

Statement of current intention v promise
Importantly, the defendant’s legal team sought to rely on
the recent judgment of His Honour Judge Matthews in
James v James [2018] (another farming case). In that case
a distinction was drawn between a statement of current
intention as to a future gift and a promise of that future gift.
Mr Justice Birrs in Habberfield agreed that such a distinction
does exist, but that its significance is likely to be fact specific.
In his view the representations given to Lucy could not have
been understood as simply statements of current intentions
as to future gifts The statements comprised assurances that
in return for what Lucy was being asked to do now, she
would receive something in the future.

The claimant, Lucy Habberfield, brought a claim against her
mother, Jane Habberfield, on the basis that she had devoted
her entire working life to the family farm near Yeovil,
Somerset. She alleged that this was as a result of assurances
by her father that she would take over the farm and be
given ownership of it. Lucy in fact left the farm in 2013, after
a fight with her sister in the milking parlour. On her father’s
death in 2014, Lucy was informed that her father had left
the whole of his interest in the farm to her mother.
The judgment
Lucy was successful in proving her claim against her
mother. The Judge found that she had been promised ‘a
viable dairy farm’. The Judge awarded Lucy £1.17 million
(to be settled in cash, or by a sale of the farm). The value of
the farm was around £2.5 million, so the amount awarded
represented a significant proportion of the property.

The Judge also reinforced the principle that greater
weight would attach to representations that stood for a
lengthy period of time, especially in situations where the
claimant has to devote a long time doing something in
return for what had been promised to them - in this case,
working long hours on the farm.

In his judgment, Mr Justice Birrs confirmed a much used
summary of the requisite elements of a proprietary estoppel
claim, namely “a representation or assurance made to the
claimant; reliance on it by the claimant; and detriment
to the claimant in consequence of his (reasonable)
reliance.” He reiterated the warning in earlier cases
“against subdividing proprietary estoppel into watertight
compartments”. He confirmed that the Court’s ultimate

Conclusion
The conclusion to be drawn from this and other proprietary
estoppel cases is that the outcome is notoriously difficult
to predict and will nearly always turn on the credibility of
witnesses, in particular the claimant and the defendant,
assuming the defendant is available for cross examination.

Rajvinder Kaur
Associate
rajvinder.kaur@michelmores.com
0117 906 9352
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Fracking:
They doth protest
too much?
INEOS’s causes of action included trespass, actionable
interference with private rights of way, public nuisance,
harassment and conspiracy to injure by unlawful means.
The protestors opposed the applications on the basis
that the grant of injunctions would be disproportionate
(being too broad in scope); improperly brought against
persons unknown; there was no imminent and real risk
of harm; and granting such injunctions would impede the
Defendants’ rights to protest.

I

n this update, we examine how the Court has
dealt with anti-fracking protestors and other recent
developments relating to hydraulic fracturing or
‘fracking’.

Mr Justice Morgan granted the injunctions restraining
trespass, private nuisance, interference with the right
of access to and from the public highway, and unlawful
means conspiracy. These sorts of injunction are rare and
were only granted on the grounds that there was an
imminent and real risk of infringement of INEOS’s rights.
Mr Justice Morgan also held that a Court considering
whether to grant a final injunction would take the view
that a fracking operator’s property rights should prevail
over the protestors’ right to protest.

Fracking operators have been consistently targeted by
intensive and often vitriolic protest campaigns, often
involving direct action by protestors. However, the High
Court has now provided a clear blueprint for fracking
operators seeking to reduce the adverse impact of these
protest activities.

INEOS Upstream Ltd v Persons Unknown [2017]

The successful application by INEOS provides a blueprint for
the arguments needed to succeed with, and the evidence
required to support, the application. The decision is also
notable for the fact that the injunctions also covered
interference with INEOS’s upstream supply chain.

In July 2017, petrochemical multinational, INEOS obtained
a pre-emptive, interim injunction, without notice to the
protestors, to prevent a range of unlawful conduct on or
near the proposed fracking sites and its offices. The matter
returned to the High Court in November 2017, to establish
whether or not the injunction should remain place.

R (Preston New Road Action Group) v Secretary of
State for Communities and Local Government and
another [2018]

On 23 November 2017, Mr Justice Morgan granted INEOS
a peremptory injunction, known as a quia timet injunction
(being an injunction in anticipation of a breach of a legal
right), restraining a wide range of unlawful conduct by
protestors. The Defendants were well known protestors,
who had taken direct action against other fracking
operators, and who could potentially disrupt INEOS’s
activities. An interesting aspect of the case was that only
the identity of two of the Defendants was known, the
others were described as “Persons Unknown”.

The background to the appeal bought by the Preston New
Road Action Group is complex and was described in detail
in the 2017 Summer Edition of Agricultural Lore.
On 12 January 2018, the Court of Appeal held that
the decision to grant permission for exploratory works
to Cuadrilla had not involved the misconstruction or
misapplication of local and national planning policies and
that the environmental impact assessment had addressed
all concerns adequately. The appeals were dismissed
and the right to appeal the matter further to the Court
of Justice of the European Union was denied, the Lord
Justices deeming the contentious matters “acte clair”,
with no scope for reasonable doubt.

The decision was made in anticipation of disruption
by protestors to INEOS through marches, static
demonstrations, obstruction of the highway or site
accesses (including the tactic of “slow walking”protestors obstruct vehicles by walking slowly in front
of them), the use of lock-on type devices and office
incursions or occupations, the likes of which have
occurred on other fracking sites across the UK.

As a result of this ruling, Cuadrilla has effectively been given
the go ahead to explore the site and consequently begin the
first horizontal fracking project in the UK. Cuadrilla has also
8

publication, ‘A Green Future: Our 25 Year Plan to Improve
the Environment’, makes no express reference to fracking
(nor does it expressly refer to renewable energy, rather the
more ambiguous “cleaner, sustainable energy”). Fracking
was also conspicuous by its absence in the Government’s
‘Clean Growth Strategy’, published in October 2017.
These glaring omissions dovetail with the Government’s
rhetoric surrounding a proposed ‘Green Brexit’. On a more
local level, fracking operators have also seen a number
of their applications rejected by local councils in recent
months, including an application by INEOS in South
Yorkshire.

been granted permission by West Sussex County Council to
begin exploratory testing in Balcombe.

INEOS granted permission to pursue land access
rights over National Trust land
On 22 February 2018, INEOS stated that it had been granted
permission by the Oil and Gas Authority to pursue an
application in the High Court, to allow access to the National
Trust’s Clumber Park in Nottinghamshire. INEOS wants to
carry out seismic testing on the land, but the National Trust
has refused access to-date, stating: “We have no wish for
our land to play any part in extracting gas or oil”.

Notwithstanding this, while fracking remains a viable
and active solution to a transition to a reduced carbon
economy, rural landowners and others with interests in
areas where shale rock is prevalent, should be aware of
any developments, and familiarise themselves with the
obligations of fracking operators in relation to access,
payments and any restoration and aftercare of the land.

Lynn Calder, Commercial Director of INEOS Shale, stated:
“These surveys are both routine and necessary across the
UK, including on National Trust land……The National
Trust’s position is very disappointing as we have had
positive relationships with a range of stakeholders and
landowners during surveys”.
Conclusion

Finally, landowners, tenants and fracking operators must
be aware of their options and rights in relation to any
protest activities on their land; if these actions adversely
affect their business, they should consider applying to the
Court for an injunction.

The goals of fracking operators are evidently increasing in
ambition and scope. However, these developments must
also be viewed in a wider context. The Government’s

Tom Williams
Solicitor
tom.williams@michelmores.com
0117 906 9334
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Farm Subsidies: Penalties for
breaches committed by employees

T

he High Court decision in the case of Stody Estate
Ltd v Secretary of State for Environment, Food
and Rural Affairs [2018] has shed interesting
light on the question of whether, under EU
subsidy schemes, a farm business is responsible for cross
compliance breaches committed by one of its workers.

under the Wildlife Conservation Act 1981 arising from
this poisoning.
In September 2015, the RPA notified The Stody Estate
that it was to be held “vicariously liable” for Mr Lambert’s
actions in killing the wild birds, which constituted a
breach of the applicable cross-compliance statutory
management requirements (“SMR”) under the Single
Payment Scheme. The RPA applied a reduction of 75% to
the Estate’s payment for 2014, on the basis that the killing
of the raptors had been an “intentional” breach.

The case
The Stody Estate, a farming company, owns and manages
some 4200 acres of land and forestry in North Norfolk.
The company has an Estate manager who is responsible
for the day to day management, assisted by 15 full-time
employees.

The Stody Estate appealed to the Independent
Agricultural Appeals Panel (“IAAP”). Following a hearing,
the IAAP decided that Mr Lambert’s intentional actions
could not be attributed to The Stody Estate, following
the European Court of Justice (“ECJ”) decision in the
case of Van der Ham v. College van Gedeputeerde Staten
van Zuid Holland (“Van der Ham”). The IAAP instead
recommended a 20% reduction.

Allen Lambert had been employed as keeper on the Estate
since 1990 and lived in a tied cottage. His job included
acting as gamekeeper and rearing 2500 pheasant and
partridge poults each year.
In April 2013 Mr Lambert was arrested on suspicion
of poisoning 10 buzzards and 1 sparrow-hawk on the
Estate and he was later convicted of criminal offences

The IAAP’s decision and recommendation was referred
to the Secretary of State, who revised the reduction from
10

•

The penalty regime: The SMR banning the
intentional killing of wild birds is supported by EU
regulations, under which the farmer “shall respect”
the requirements. “If there was intentional killing of
wild birds, by anyone, on the farmer’s holding, then
the regime for the imposition of a penalty for a crosscompliance breach was potentially engaged. Whether
a penalty was properly levied under the regulations
would thereafter depend on an assessment of the
farmer’s culpability.”

The relevant legislation governing penalties for breaches
of SMRs is found in article 23 of Council Regulation (EC)
No 73/2009 which provides that where there is non
compliance with an SMR which is “the result of an act or
omission directly attributable to the farmer who submitted
the aid application …….the total amount of direct
payments granted …….shall be reduced or excluded in
accordance with the detailed rules laid down in Article 24.”

•

Examples: Obvious examples given by the Court of
circumstances in which poisoning wild birds might be
said to be “directly attributable” to the farmer were:
a positive instruction/encouragement given by the
farmer to an employee to kill the birds; a failure to
provide reasonable instruction or training; or a failure
to take steps to end the activity on becoming aware
of killings taking place, Van der Ham followed.

The Estate argued that holding it vicariously liable for
the gamekeeper’s actions was contrary to the decision in
Van der Ham and that an assessment was required of its
degree of culpability in connection with the killing of the
birds by the gamekeeper, whereas the decision had simply
relied on the gamekeeper’s conviction.

The Court found that the gamekeeper’s conviction
alone did not satisfy the art. 23 requirement that
cross-compliance breaches were “the result of an act
or omission directly attributable to the farmer”. The
Court did not find any fault on the part of the Estate in
connection with the gamekeeper’s actions, so the decision
to impose a penalty under art. 23 was quashed.

75% to 55%, concluding that the intentional acts of Mr
Lambert, acting within the scope of his employment, were
to be treated as those of the farmer (the Estate), subject
to the mitigating circumstances available to the Estate (the
reasonable steps it took to prevent non-compliance and
its approach to environmental issues).
The Estate then applied for judicial review of this decision.
The law

The decision
Application
In quashing the decision of the Secretary of State to
impose a penalty reduction on the Single Payment
Scheme payment, the High Court noted the following:
•

Meaning of “directly attributable to the farmer”:
Under Article 23 a farmer is only subject to a penalty
if the act of non-compliance is “directly attributable”
to him/her or it. In determining whether a penalty was
to be applied for a cross-compliance breach, the focus
had to be on the level of culpability of the beneficiary
of aid, namely the farmer - Van der Ham followed.

•

Contractor v employee: In the Van der Ham case the
third party in breach was an independent contractor
and not an employee. The Court found that there was
no uniform understanding across Member States of
the distinction between employees and independent
contractors. The Van der Ham decision could therefore
apply equally to breaches carried out by an employee
and an independent contractor.

•

Although this decision related to the Single Payment
Scheme, the reasoning will apply to cross-compliance
breaches under the Basic Payment Scheme (“BPS”),
which are subject to an analogous administrative penalty
scheme. The BPS rules use the same reference to noncompliance as “the direct result of an act of omission
directly attributable” to the BPS claimant, although one
of two additional qualifying criteria must be met before a
penalty can be applied, namely:
(i) the non-compliance must be related to the agricultural
activities of the BPS claimant; or;
(ii) the non-compliance must concern the BPS claimant’s
holding.
The Stody case would have fallen within limb (ii) of that
additional test.
The decision may also be relevant to breaches arising
under future subsidy schemes, depending on the wording
of new UK legislation applying to any relevant post Brexit
subsidy scheme.

The “farmer”: Article 23 did not require the acts
comprising non-compliance to have been committed
by the farmer.

Josie Edwards
Senior Associate
josie.edwards@michelmores.com
0117 906 9337
11

Land Transaction Tax:
New Welsh Stamp Duty

O

Analysis

n 1 April 2018, Land Transaction Tax (LTT)
replaced UK Stamp Duty Land Tax (SDLT) in
Wales.

The LTT is another example of the increasing divergence in
statutory regimes between Wales and England.

LTT forms part of the new autonomous tax
regime that has been implemented in Wales under
The Land Transaction and Anti-avoidance of Devolved
Taxes (Wales) Act 2017, and will be the first tax system
introduced by a Welsh Government in nearly 800 years. The
new Welsh Revenue Authority (WRA) will be responsible for
the collection and management of the LTT, as opposed to
HMRC, who was responsible for the collection of SDLT.

The starting threshold is now £55,000 higher in Wales.
The Welsh Finance Minister’s Statement explains that the
rationale behind the amended tax rates is to help those
purchasing lower value homes, rather than focusing solely
on first-time buyers as is the focus in Westminster. That
said, it is estimated that 80% of first-time buyers in Wales
will pay no LTT, with statistics suggesting the average
purchase price for Welsh first-time buyers is around
£135,000.

Similarly to SDLT, LTT is payable on the purchase or lease of
buildings or land in Wales. However, new rates and bands
have been introduced in respect of both residential and
commercial property. Tables showing the new threshold and
LTT rates are set out below, with differences highlighted in red.

The need to protect overall revenue collected is evidenced
by increased rates for higher value transactions in Wales.
Those purchasing more expensive properties will in
many cases pay substantially more than their English
counterparts. The tipping point is in the £400,000+ price
bracket with the playing field levelling again at £1.5m
plus. This is achieved via an additional 7.5% threshold
imposed at £400k, with the 10% rate then kicking in at
£750k in Wales, £175k earlier than it does for English
house-buyers.

LTT – residential tax rates – freehold
Welsh LTT rates:

SDLT rates:

£0 - £180k

0%

£0 - £125k

0%

£180k - £250k

3.5%

£125k - £250k

2%

£250k - £400k

5%

£250k - £925k

5%

£400k - £750k

7.5%

£750k - £1.5m

10%

£925k - £1.5m

10%

£1.5m plus

12%

£1.5m plus

12%

Whilst the sentiment behind the new regime may be
commended, there is a balance to be struck between that
and the effect that the new tax rates have on commercial
business. Although the impact of the reforms has yet
to be seen, there may well be a decline in commercial
property purchases in Wales, with developers being put
off by the extra 1% tax, which is not imposed across the
border in England; this could even tip the balance of the
Welsh economy.

LTT non-residential property main rates – freehold
transactions
Price Threshold

LTT rate

SDLT rate

£0 - £150k

0%

0%

£150k - £250k

1%

2%

£250k - £1m

5%

5%

£1m plus

6%

5%

Erica Williams
Solicitor
erica.williams@
michelmores.com
0117 906 9353

It should be noted that purchasers of second homes and
purchases by companies will be subject to an additional
3% rate, in line with the current SDLT rates.
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Learning the Law:
Statutory Nuisance
What is a Statutory Nuisance?

Background

Broadly speaking, there are three categories of nuisance:
private, public and statutory.

While the bulk of statutory nuisances are included in an
Act ostensibly concerned with the environment, the Act
actually replaced part of the Public Health Act 1936, and,
as such, the offences are primarily concerned with public
health. Something can be a statutory nuisance without
posing a threat to the environment.

Private nuisance occurs when a private individual’s right to
use and enjoy their land is interfered with in a persistent
or recurrent way. Its principle purpose is to regulate
ongoing competing uses of neighbouring land. Causes
of private nuisance can vary widely, as shown by caselaw, from fumes causing damage to flowers to seeing
prostitutes coming and going to a neighbouring property.

Things are deemed to be statutory nuisances when they
are either causing a nuisance (public or private) or pose
a threat to public health. However, there are a number
of exceptions and qualifications contained in the Act.
For example: smells from private dwellings can only be a
statutory nuisance if they are indicative of an emission of
gas; artificial light coming from airports or train stations
will not be a statutory nuisance; and infestations of
insects may constitute a statutory nuisance, but not when
such an infestation occurs on agricultural land.

Public nuisance occurs when there is interference with
a public right, such as the right to use a public highway,
or the right not to be subjected to noxious smells. This
can either be an ongoing or one-off interference. Public
nuisance carries criminal implications.
Statutory nuisances are specific matters which the
Government has decided constitute a nuisance. The
majority of these are contained in the Environmental
Protection Act 1990 and range from dilapidated premises
to smoke emissions, artificial lighting and loud noises.

How the Act works
Statutory nuisances were introduced to provide local
authorities with a quick and easy remedy to issues
13

causing a problem in society, although proceedings
can also be brought by individuals. The Act gives local
authorities a number of powers, as well as requiring
them to fulfil certain duties. For example, local
authorities have a duty to inspect their local area for
statutory nuisances, and when such a nuisance is found,
there is a duty to serve an abatement notice. In the case
of noise nuisances, the local authority has the power to
enter the premises to seize and remove the equipment
causing the noise. However, as local authorities
are classed as public authorities under
the Human Rights Act 1998, they
must exercise their powers
in accordance with the
European Convention of
Human Rights.

measures possible in the circumstances to prevent or limit
the nuisance, before the notice was served. For example,
a manure heap may be deemed to be a statutory nuisance
under the category of ‘industrial residue’, but if it has
been managed well and located in the least offensive
place, the defence of best practical means will likely be
available. The availability of this defence is dependent on
the type of premises from which the nuisance is arising.
For example, keeping livestock could constitute a nuisance
due to smells, fouling and/or noise, but if the
animals are being kept on industrial,
trade or business premises, such
as a farm, the defence of best
practical means is available.
Other types of
statutory nuisance

Penalties
In addition to
the statutory
nuisances
contained in the
Environmental
Protection
Act, there
are a handful
of offences
contained in
other pieces of
legislation. Most
notable of these is
the Public Health Act
1936 which contains
statutory nuisances
relating to fouled up
ponds and ditches, silted
up waterways and insanitary or
overcrowded tents or caravans.

When an
abatement notice
is not complied
with, the local
authority can
instigate criminal
proceedings. The
penalty for noncompliance is a
fine (the amount
is set by the court)
plus further fines
for each day of
non-compliance. For
nuisances caused on
industrial, trade or business
premises, the level of the fine
is unlimited. In certain cases,
councils can also apply to the High
Court for an injunction.
Conclusion
Appeals and Defences

Statutory nuisances come in a wide variety of forms.
Care needs to be taken as each potential offence, and
available defence, depends on the precise wording of
the legislation, and action needs to be taken quickly if
an abatement notice is received. However, if something
is causing a nuisance and isn’t covered by the Act, a
solution may still be available under the common law as
a private or public nuisance.

Recipients of abatement notices have 21 days to appeal,
and have seven broad grounds of appeal to choose
from, including that the notice is unclear, unjustified or
unreasonable in the time it gives to remedy the problem.
A defence of best practical means is available for a
number of the statutory nuisances. This is where the
recipient of the notice has put into place the best

Adam Corbin
Senior Associate
adam.corbin@michelmores.com
0117 906 9324
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Backpage quiz
This quarter the quiz is about expert evidence. State whether the below statements
are true or false (any useful explanatory remarks will attract bonus points):
1

An expert appointed to give valuation evidence should always put forward figures which best suit their client’s case.

2

An opposite party can (in some circumstances) obtain disclosure of the whole of the instructions given to an
expert, including initial emails and written records of telephone conversations.

3

Where parties cannot agree the content of instructions to a single joint expert they may each put their own
instructions to the same expert.

4

One party can adopt the expert report of another and rely upon it at trial, even if the instruction party chooses
not to rely upon it.

5

Experts are immune from being sued by their clients for negligence.

Please email your answers to: adam.corbin@michelmores.com by 30 June 2018.
Everyone who submits the correct answers will be included in a prize draw to win a bottle of sparkling wine.
The answers will be provided and the winners announced in the next edition. Good luck!

Backpage quiz answers (last edition)
The quiz last quarter was all about compulsory purchase. Congratulations to the
winner, Melissa Jones of Dalcour Maclaren, pictured to the right, who will receive
a bottle of sparking wine.
Congratulations also to the runner up, John Greenshields of PJSA, pictured to the right,
who only missed out by half a point and will receive a Michelmores pen.
Thanks to all of those who took part, the questions and answers are set out below:
Briefly state what the difference is between
‘severance’ or ‘injurious affection’?
A: Severance is where the land acquired contributes
to the value of retained land. Injurious affection is the
depreciation to the value of the retained land caused
by the proposed use of the acquired land.

What is the notice period for the installation of a
new sewer in private land by a water undertaker?
A: Reasonable notice of 3 months to owner and
occupier (section 159 of the Water Industry Act 1991).

3

1

Briefly state the six basic rules for the
valuation of compensation.
A: 1. No allowance for on account of compulsory
acquisition
2

4

Which of the organisations below does not have
statutory powers to compulsorily purchase land?

2. Open market value, willing seller

a) The Environment Agency

3. No increase in value for illegal use.

b) The National Trust

4. Replacement value only where not a market to
evaluate market value.

c) Natural England
A: The National Trust

5. No special suitability or adaptability to be taken
into account if that can only be applied pursuant to
statutory powers.

Where does the Ministry of Defence’s power to lay oil
pipelines arise from?
A: Sections 13 and 14 of The Land Powers (Defence)
Act 1958.
5

6. Open market value as above does not affect the
assessment of compensation for disturbance or any
other matter not directly based on the value of land
(Section 5 of the Land Compensation Act 1961).
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