A Guide to
Trading in the UK

more than just lawyers
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an exemplary reputation for providing
high-end corporate advice to national and
international clients - Chambers

”

About Michelmores
Michelmores is a top 100 UK law firm with 60 partners and a
total staff of over 400. We specialise in providing Business, Real
Estate and Private Client legal advice to a range of national
and international clients. We look after a long and growing
list of companies seeking to invest in the UK. A dedicated
client partner spends time with each client to ensure that we
understand its business, strategy, people and culture.
We are passionate about the service we provide and believe
that we are uniquely placed to work in partnership with you in
realising your ambitions.

Key facts about Michelmores
•

Offices in London, Bristol and Exeter

•

Winner of ‘Corporate Law Firm of the Year‘ at the 2012
SW Business Insider Dealmakers Awards

•

Winner of ‘Regional Law Firm of the Year’ at the
Citywealth magic Circle Awards 2013

•

Ranked as a 'Leading Firm' by both independent legal
directories, Chambers & Partners UK and Legal 500

•

Sunday Times Best Companies Guide 2013 - 'One star'
Status

3

4

Contents
Page 7

What are your options for trading in the UK?

Page 18

Appointing an agent or distributor

Page 8

Types of UK company

Page 20

The UK markets

Page 10

Benefits of incorporating a new limited
company

Page 22

Commercial property - office leases

Page 24

Employment - employee rights

Page 26

Commercial considerations

Page 28

Import considerations

Page 30

Intellectual property rights

Page 32

Tax considerations

Page 12

Incorporating a new company in the UK the process

Page 13

Compliance

Page 14

Establishing a branch or other permanent
establishment

Page 15

Setting up a “place of business”

Page 16

Forming a partnership, LLP, LP or a joint
venture

A guide to trading in the UK
This is a brief guide outlining some of the main factors non-UK entitles need to take into consideration
when launching a business in the UK. It covers the typical legal structures used in the UK as well as some,
of the key features of doing business in the UK in terms of premises, employing people, intellectual
property and tax. This guide is not intended to constitute legal advice and is up to date as at 1 May 2014.
For more detailed advice and guidance on these areas or other specialist advice required to do business in
the UK, please contact Tim Richards - tim.richards@michelmores.com.
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What are your options for trading in the UK?
•

Incorporating a new company in the UK

•

Establishing a branch or other permanent establishment

•

Setting up a “place of business”

•

Forming a partnership, LLP, LP or a joint venture

•

Appointing an agent or distributor

This is a key decision for you and your business. We are experienced in assessing the pros and cons of
each structure according to your particular circumstances, and would be happy to have an initial free of
charge conversation with you to help you in your decision-making process.
We can also make available to you our meeting rooms in our London office for any initial meetings that
you may need to hold.
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Types of UK company
There are a number of options for setting up a new company registered in England and incorporating a
subsidiary. The most commonly used corporate vehicle is a company limited by shares, which we would
consider to be the most appropriate form of company should you choose to incorporate in the UK.
•

Company Limited by Shares, which can be either a:
––

Private Limited Company – (Limited Liability). There is no minimum share capital. On liquidation
of the company, the liability of the members is limited to the amount which is left unpaid on
their shares; or a

––

Public Limited Company (PLC) – (Limited Liability). The company has a stipulated minimum
share capital (£50,000) and shares can be bought by members of the public. The management
and disclosure requirements are more onerous than those of a private limited company.

The alternative structures include:
•

Company Limited by Guarantee – the liability of the members is limited to the amount which they
have agreed to contribute to the assets of the company in the event that it is wound up. This type
of company is commonly used by charities and not-for-profit concerns.

•

There are several other types of entities designed for use by charities and community groups.
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Benefits of incorporating a new limited company
•

Incorporating a company provides a greater degree of certainty for customers, suppliers and lenders
in comparison to a branch (see page 14), by giving a greater perception of permanency.

•

A company allows for profits and losses to be kept separate from the parent overseas company.

•

It is usually advisable to set up a limited company if the aim is to keep the new UK business
independent from the overseas parent company.
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Incorporating a new company in the UK - the process
•

To create the new company, the following information will be required in order to prepare
incorporation documents:
––

The company name – this is subject to limitations and we can help to check any potential
names for you;

––

The names of the directors and the secretary;

––

The registered office address;

––

The accounting reference date; and

––

The activities of the company.

•

Once the incorporation documents are prepared, they are filed with Companies House and usually
within about 24-48 hours the Registrar of Companies will issue the certificate of incorporation and
the company is brought into existence.

•

The company’s constitution and rules governing its administration are defined in its memorandum
of association and articles of association. The documents are public and must be filed at Companies
House as follows:
––

Memorandum of association – this states that the subscribers want to form a company and
have agreed to become members of that company.

––

Articles of association – the articles set out the administrative structure of the company and
state how its affairs will be managed.

We have a Company Formation Team which will be able to assist you in the incorporation process
and with the on-going filing requirements associated with running a company in the UK. Costs of
incorporation are typically £300 plus VAT.
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Compliance
•

Audited Accounts – annual audited accounts, directors and auditor’s reports must be sent to each
member of the company and filed on a public register. Qualified accountants must be appointed to
carry out an annual audit of the company’s financial statements and to provide audited accounts
which conform to a statutory framework.

•

Filing – an annual return must be filed on a public register each year on the anniversary of the
company’s incorporation, dealing with the names of directors, secretary, shareholders and the capital
structure of the company.

•

Registration of information – if changes occur in the business these changes must be filed on the
public register on specific forms provided for this purpose by the Companies Registry. The kind
of changes where filing is required include: the appointment or resignation of directors/secretary,
alteration to the company’s articles of association or memorandum of association, changes to share
capital and changing the company’s name or registered office.

•

Statutory books and charges register – the statutory books must be kept at the company’s registered
office. They must comprise the register of members, register of officers, register of directors’
interests, charges over the company’s assets and other similar facts. Most of these details are
available for inspection by shareholders and the public.

•

Company Name – the name of the company must be displayed at the registered office and at every
place of business, and must be mentioned in all business letters, receipts, invoices, notices, orders,
cheques and other official publications.

•

Stationery – all business stationery must state the company’s full name, its registered number, its
registered office and its place of registration.

We are able to recommend qualified accountants to you, and our Company Formation Team is able to
undertake all filings, registration and statutory books requirements on your behalf.
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Establishing a branch or other permanent establishment
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•

It is possible to set up a branch office or other permanent establishment in the UK rather than a
subsidiary company.

•

A branch is an extension of your existing company and is not a separate legal entity. The profits
from a branch will be attributable to the off-shore company. Usually a branch will have its own
management team to represent the company and deal with third parties in the UK.

•

A permanent establishment is a fixed UK place of business through which the business of an
overseas company is wholly or partly carried on. A permanent establishment could be: a branch; an
office; a factory; a workshop; a building site; or a construction project.

•

To set up a branch or other permanent establishment in the UK, the parent company must register
certain details of the establishment and details of the overseas company itself with the Registrar of
Companies. The overseas company will be required to disclose its constitutional documents, accounts
and any relevant company charges. UK filing requirements extend to the company that established
the branch, which is not the case if a separate legal entity is created.

•

If you set up a branch you will still have filing requirements to follow, although they are likely to
be fewer in comparison to a UK subsidiary. Within one month of establishing a branch in the UK,
the overseas company must complete a form (BR1) which must be registered with the Registrar of
Companies, along with other details of both the branch and the overseas company, including the
company’s constitutional documents.

Setting up a “place of business”
•

A “place of business” is usually considered to be less permanent and organised than a branch.

•

It is most common for an overseas company to establish a “place of business” where either:
––

the overseas company’s business presence in the UK is not sufficient to amount to a branch, as
it is only incidental to the foreign company’s business as a whole; or

––

a non-incorporated business wishes to set up a place of business in the UK. This will apply
where the parent is an unlimited liability foreign company.

•

The Companies Registry has issued guidance to the effect that most overseas companies doing
business in the UK will require registration as branches rather than as places of business. However,
companies incorporated in parts of the UK (such as Northern Ireland and Gibraltar) will only need to
register a place of business, as opposed to a branch.

•

Within one month of the establishment of a “place of business” certain details of both the “place of
business” and the overseas company must be filed with the Registrar of Companies.
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Forming a partnership, LLP, LP or a joint venture
Partnership
•

The definition of a partnership is “the relation which exists between persons carrying on a business
in common with a view to profit”. A partnership does not have a separate legal personality, although
they are permitted to sue and be sued in the partnership’s name.

•

Commencement of a partnership is a question of fact as there are no incorporation requirements.
A partnership will come into existence once the definition given above is satisfied. It is considered
sensible to always have a contractual partnership agreement in place to govern the relationship
between the partners.

Limited Liability Partnership
•

An LLP is a fusion of a company and a partnership. There are no directors or shareholders. It is
a separate legal entity and the liability of the members is limited, but, like a partnership, their
relationship is ruled by a private agreement.

•

To incorporate an LLP there must be “two or more persons associated for carrying on a lawful business
with a view to profit”. A form must be completed and filed at Companies House with a filing fee
of £13 for electronic submission or £40 for paper documents. There are a number of restrictions
regarding what name an LLP can have and therefore it is important to check before incorporation that
the name you want for your LLP is permitted.
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Limited Partnership
•

Effectively the only difference between a partnership and a limited partnership is that one (or several)
partners choose to be limited partners. This means that they contribute a capital sum and receive
limited liability for any debts or liabilities that go beyond the amount contributed. Limited partners
are not permitted to take part in the management of the business. Management is undertaken by the
general partners, who are liable for the debts and liabilities of the business.

•

Limited partnerships must be registered with Companies House in order to prevent all partners being
equally liable for any debts and obligations incurred. An application for registration, signed by all of
the partners must be submitted to the Registrar of Companies.

Joint Venture
•

There is no specific English law governing joint ventures. The term can be used to describe any of
the above formats, but in its simplest form it is a co-operation agreement between two (or more)
independent commercial entities with the aim of performing a business activity.

•

The joint venture agreement will determine all rights and responsibilities between the parties. Such
an arrangement is suitable for parties who wish to keep assets and costs separate and avoid the
formalities associated with other corporate structures.
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Appointing an agent or distributor
•

Often overseas companies appoint sales or marketing agents as a preliminary step towards
establishing their own trading presence in the UK. The agent will seek, negotiate and conclude
contracts with the purchaser of the goods or services on behalf of the overseas company. The agent
will not usually be a party to the contract.

•

The operation of the agency arrangement will usually be governed by the terms of a written agency
contract between the parties. The establishment of an agency relationship in writing confers certain
legal obligations towards the agent. This may include mandatory payments on termination.

•

Legal advice should be obtained before appointing an agent. In the eyes of third parties, agents can
bind their principals to an unlimited extent, unless the third party is actually aware of their liabilities
in the agency agreement.

•

Under a distribution arrangement, the appointed distributor will buy goods from a supplier and then
resell them to their own customers. A distributor bears his own commercial risks, whereas under an
agency arrangement, it is the principal who bears the commercial risks of the appointed agent.

This is a complicated area of the law, and our Commercial Team is well placed to advise you on any
proposed agency or distribution arrangements.
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The UK markets
A company may wish to make an initial public offering (IPO), listing its shares on a public market. The
most common reason for listing is that a company wants to raise extra capital.
The London Stock Exchange (LSE) – the LSE is one of the world’s largest and most long-standing stock
exchanges, and is likely to be the first choice of market for a company incorporated in the UK who
wishes to make an IPO. The LSE has two key markets:
•

•

The Main Market – companies need to apply to the UK Listing Authority (UKLA) and to the LSE
to have their securities admitted onto the Main Market. Once a company is trading on the Main
Market, it must trade in accordance with the Admission and Disclosure Standards and is subject to a
number of rules:
––

The Listing Rules – these provide minimum requirements in relation to admission to the market,
listing particulars and companies’ on-going accountabilities.

––

The Disclosure Rules – outline requirements relating to the control and disclosure of inside
information by the company.

––

The Transparency Rules – covers the publication and distribution of information in relation to
major shareholdings.

––

The Prospectus Rules – provide requirements relating to issuing a prospectus and its form and
content. Unless they are subject to an exemption, companies wishing to trade on a regulated
market in the UK or who are offering transferable securities to the public in the UK must issue
a prospectus.

The Alternative Investment Market (AIM) – AIM was launched to provide a more flexible regulatory
market for smaller, emerging companies that do not meet the requirements for listing on the
Main Market.

The entry criteria for AIM are less stringent than those of the Main Market, and although AIM companies
have to comply with the AIM rules, it is not a regulated market and companies are not bound by the
Listing, Transparency or the Prospectus Rules nor by (the majority of) the Disclosure Rules.
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Commercial property - office leases
•

Property in the UK can be acquired either by purchase of a freehold or a leasehold interest. Purchase of
a freehold means that you own the property in question and the land it stands on, without limitation.

•

When renting office space, a lease is the most common form taken. This involves paying rent under
a contract for a fixed period of time, after which the possession of the property passes back to the
owner of the freehold.

•

Where a lease is granted for business premises, there will be a statutory right to renew that lease when
it expires, unless specific action is taken which would exclude the statutory right.

•

Usually a commercial lease will be granted for a fixed term, i.e. beginning and ending on predetermined dates. It is important to be aware of the rights and obligations of both the landlord and
tenant under the lease, especially any ‘break rights’ which allow either party to terminate the lease
before the specified end-date under certain circumstances.

•

Currently, any lease for a term of 7 years or more has to be registered at the Land Registry and the
terms of that lease will be publicly available. Stamp Duty Land Tax can be payable by the tenant on the
grant of a lease if the rent level and length of lease term combine to exceed a threshold rate. There is
an online calculator available on the HM Revenue & Customs website to check whether Stamp Duty
Land Tax has been triggered.

•

It is common for landlords to require a rent deposit or guarantor where a newly incorporated company
enters into a lease.

•

It would be normal for any company looking for business premises to retain a firm of agents to find
the property for them and to negotiate the commercial terms. We can refer you to a suitable agency
firm, if you require.

We have an experienced Real Estate Team who will be able to advise you on the leasehold terms of any
premises that you may wish to occupy.
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Employment - employee rights
•

If you set up a subsidiary you are likely to need to employ staff. We have set out below the basic
legal rights of employees under English law:
––

Statement of terms – an employer is required to give every employee a written statement setting
out the terms of their employment.

––

National minimum wage – all workers are entitled to receive a minimum hourly payment,
determined by legislation.

––

Maximum hours of work – employers have a number of obligations under the Working Time
Directive 1998 relating to any of their workers’ hours of work.

––

Sick Leave – employers must pay statutory sick pay to qualifying employees who are on sick
leave for more than four consecutive days.

––

Paid holiday – all workers are entitled to a minimum amount of paid annual leave.

––

Maternity and paternity rights – those with parental responsibility for a child are entitled to a
statutory minimum of leave.

––

Termination of employment – rights which arise on termination of employment including issues
such as redundancy, unfair dismissal and constructive dismissal.

––

Emploment contracts – employees will require an employment contract or a statement of terms.
We will be able to assist you in preparing these and any staff handbooks that you may require.

––

Consultancy – there is also the option to employ consultants to perform services. This could be
in relation to areas such as IT, accounting and human resources etc. The benefit of outsourcing
services is that there is no need to recruit or train employees. Furthermore, the consultancy
relationship is more flexible than that of employment and makes more sense commercially if the
business only has a limited requirement for certain services.

We have an experienced Employment Law Team who will be able to assist you with any employment
issues that may arise.

24

25

Commercial considerations
Standard Terms and Conditions
––

Most businesses operating in the UK maintain their own standard terms and conditions, which
govern their relationship with their suppliers and their customers. It is important that you are
aware of the effects of the standard terms and conditions and that you have your own terms
on which you are prepared to do business.

––

You will need to be sure that issues such as payment terms, delivery terms, limitations on
liability and the scope of obligations are clearly stated in your terms and conditions. You should
aim to impose your standard terms and conditions on any business relationships entered into.
However, it should be noted that standard terms and conditions which are too biased towards
one party may hinder the relationship between the parties and slow down the process of doing
business.

––

Any business operating in the UK will also need to be aware of the raft of legislation that governs business-consumer contracts. Our Commercial Team has extensive experience in dealing
with business-consumer relationships as well as business to business arrangements.

•

E-commerce – trading over the internet has wide implications for any business, and enables a
business to gain access to markets in other countries without establishing themselves in that country.
UK law regulates various aspects of e-commerce, from dictating the information which website
operators must provide to their customers, to issues relating to the conclusion of online contracts.

•

Competition Law – the Office of Fair Trading has a general responsibility to examine commercial
undertakings with the aim of identifying and investigating uncompetitive practices and monopoly
situations. Businesses operating in the UK need to be alert to the ways in which they could violate
UK competition law.

Our Commercial Team will provide you with advice relating to the above challenges and any other
relevant commercial considerations applicable to your business.
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Import considerations
•

Law and Jurisdiction – customers in the UK will generally prefer (and often expect) to contract
subject to English law and jurisdiction.

•

Alternative Dispute Resolution – these procedures (arbitration, mediation, expert determination)
allow the parties to resolve disputes before resorting to court proceedings.

•

Retention of Title – under English law ‘Retention of Title’ allows the seller of goods to have priority
over secured and non-secured creditors if the customer fails to pay – it may entitle them to enter the
customer’s premises and reclaim the goods.

•

Incoterms – these are a series of predefined commercial terms created by the International Chamber
of Commerce and are widely used in international commercial contracts. They set out rules for
transport and delivery, risk and title to the goods being traded. They must be expressly incorporated
into the contract to be effective.

•

Due Diligence – credit checks and company searches are routine for contracting businesses and
advisable for international trading. These will help the seller to verify the financial stability of a UKbased customer.

•

Import Duty and VAT – you will need to ensure you know what duty and VAT is required to be paid
before clearance to enter the UK.

•

General Trading Terms – as well as the above you will need to consider the standard terms of
trading. We would advise having written terms of business setting out the basis on which you are
selling and covering issues such as price and payment terms, delivery, specific terms relevant to the
particular goods, what happens if the goods are defective or incomplete, and provisions dealing with
limiting your liability.

We can provide you with further information on any of the above issues and answer any
queries relating to importing that you may have.
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Intellectual property rights
•

Although a business may have registered all of its intellectual property rights in its home country, it
does not mean that all of these rights are automactically protected in the UK.

•

The protection of your intellectual property rights in the UK may be vital to the profitability of your
business operation. This may involve either seeking relevant registered rights in the UK or confirming
that reciprocal protection is afforded to your unregistered rights.
The main intellectual property rights recognised in the UK are:
––

Copyright – this prevents another person/business from copying the work in question. Protection in the UK arises automatically without the need for any formalities and usually lasts for 70
years from the death of the creator.

––

Patents – in order for an invention to be patentable, it has to be new, involve an inventive step
and be capable of industrial exploitation. Patent protection must be applied for as it doesn’t
arise automatically and usually gives the owner a 20 year monopoly to exploit the invention in
the country where it is registered.

––

Design right – a right that prevents the copying of the appearance of a product. Unregistered
design rights are not protected for as long as a design right which is registered. Registered
design rights benefit from a period of protection of up to 25 years.

––

Trade marks – can be registered or unregistered. Registration is advised, as it gives an exclusive
right to use a trade mark in connection with a particular class of goods or services. Registered
trade marks are also easier to enforce than unregistered trade marks. Protection in the UK can
be obtained by registration either just in the UK, or as part of an EU Community Trade Mark.

––

Database rights – these exist independently of any copyright, in a database. Internet - many
UK businesses use ‘.co.uk’ as their domain name. Subject to certain rules, UK domain names
can be bought by anybody on a first come first served basis, and consequently it is essential to
acquire the domain names you need to operate in the UK before others seek to do so.

Our Technology, Media & Communications Team will be happy to advise you on the most appropriate
way to protect your intellectual property.
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Tax considerations
You will need to take tax advice on the chosen structure. We have listed below some of the key tax
issues. If a company is incorporated in the UK, it will be tax resident in the UK.
––

Corporation Tax – a UK subsidiary company will have to pay corporation tax on its worldwide
profits and gains (income and capital).

––

Income Tax – this is a tax on income which applies to individuals and unincorporated companies.

––

Capital Gains Tax – gains made on the disposal of any chargeable asset by the company
are taxable.

––

VAT – supply of goods and services are subject to Value Added Tax, currently 20% (subject to
some variations).

––

Stamp Duty & Stamp Duty Land Tax – stamp duty is a tax on written documents and is
chargeable on shares, other marketable securities and certain transactions. Stamp duty land tax
applies to transactions which involve the acquisition of interests in UK land.

•

UK employers must deduct income tax and National Insurance contributions from their employees’
pay and submit these payments to HM Revenue & Customs under the ‘Pay as You Earn’ scheme.

•

The business profits of a branch or permanent establishment are taxable in the UK as well as
potentially some of the business profits of the overseas company if the parent company is considered
by HM Revenue & Customs to be an integral part of the business carried on by the branch in the UK.
If a UK subsidiary is established, only the profits of the UK company will be taxable in the UK.

We are happy to assist with any tax queries that you may have and/or recommend tax advisors to you if
necessary.
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Contact Us
For further information on any aspect of this introduction
to Michelmores, please contact:

Paul Paling
Partner - Head of London Office
Direct Line: +44 (0) 20 7659 4658
Email: paul.paling@michelmores.com
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Tim Richards
Partner - Head of Commercial Disputes
Direct Line: +44 (0) 1392 687605
Email: tim.richards@michelmores.com
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Michelmores LLP - London

Michelmores LLP - Bristol

Michelmores LLP - Exeter

48 Chancery Lane
London
WC2A 1JF

Broad Quay House
Broad Quay
Bristol
BS1 4DJ

Woodwater House
Pynes Hill
Exeter
EX2 5WR

Tel: 020 7659 7660

Tel: 0117 906 9300

Tel: 01392 688688

www.michelmores.com
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enquiries@michelmores.com

