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Welcome to
Agricultural Lore

Introduction by Vivienne Williams

W

elcome to this Winter edition of Agricultural Lore.
The current cold snap is a reminder that Spring is
not quite here, despite everyone willing it to be. I am
always looking for the positives and although we are nearly a
year into remote working, I am grateful that our team and to
a large extent the clients we service, have been able to cope
with the current challenges.

Vivienne Williams
Partner
vivienne.williams@michelmores.com
0117 906 9302

On a very positive note, we are delighted to have been
appointed along with Weightmans LLP (covering public
liability) as sole supplier of Legal Services to the Forestry
Commission – see next page for more details). With many
fascinating new cases we have been fast expanding our
Agriculture Team and are very pleased to welcome several
new faces introduced on page 3.

Charlotte Razay and Grace Awan consider the lessons from 2
recent restrictive covenant cases and Seema Nanua continues
her series looking at the construction of legal agreements with
a new rights of way case.

We are also delighted to announce the arrival of Kate
Gardner, who joins us as a partner and as an agricultural
employment law specialist – see below.

With diversification so important to many farms and estates,
business specialist Chloe Vernon-Shore provides a guide to the
various options for business structures for new enterprises.

Despite Covid restrictions the last few months have seen
plenty of new court decisions, statutory changes and progress
on many fronts. In this edition of Agricultural Lore we
highlight a few of these.

A new member of our team, Alexandra Fraser considers
whether a wealth tax is in the offing and, if so, what that
tax will look like. Rajvinder Kaur then looks at provision
for spouses in Wills, Helen Bray focuses on a new rights of
drainage case and Grace Awan provides a reminder that the
Electrical Safety Regulations will catch existing lettings from
1st April 2021.

Ben Sharples kicks us off with the latest in a whole line of
telecoms cases – this one highlighting the difficulties of
valuing sites. Daniel Eames then focuses on the opportunities
to protect farms and estates through the use of pre and
postnuptial agreements.

Finally we end with our Winter Quiz which this time focuses
on the cheery topic of negligence.

Welcome to Kate Gardner, Partner
We are delighted to announce that Kate Gardner has joined our team. Kate is a
highly experienced agricultural employment law specialist with extensive knowledge
of the farming and landed estates sector. She also has wide experience of advising
SME s in all aspects of TUPE, restructuring and redundancies, together with senior
executive termination and exit arrangements.
kate.gardner@michelmores.com
01392 687760

I am delighted to invite you
to Michelmores’ third ‘Women
in Rural Practice’ Networking
Event taking place on
International Women’s Day, on
Monday 8 March 2021.
Our third event is a virtual
cheese tasting with Quickes
Cheese. Tickets £15.
Please RSVP to events@michelmores.com/01392 688 688 by no later than 25 February 2021.
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Forestry Commission
choose: Michelmores LLP

Agriculture team expansion

I

n October 2020 Michelmores LLP was appointed with
Weightmans LLP (covering public liability) as sole supplier of
Legal Services to the Forestry Commission.

With our ever increasing workload, we are delighted to welcome several new faces to our Agriculture Team:
Alexandra Fraser, Associate
Private Wealth
alexendra.fraser@michelmores.com
0117 906 9315

The Forestry Commission’s 254,000 hectares of forest is the
largest single landholding in the country. The estate comprises
over 1500 separate properties including some of the finest
woodlands, forest and open land in England, a wide range of
housing and commercial property, mineral developments, and
a variety recreation/leisure businesses.
The properties are spread across 6 Forest Districts: North
England, Yorkshire, Central England, West England, East
England, South England including Westonbirt Arboretum
and the National Office in Bristol. There are over 850 people
working in a broad range of roles delivering the diverse
business functions covering the management of the estate.

Katie Howell, Solicitor
Agricultural Litigation
katie.howell@michelmores.com
0117 906 9333

The appointment involves the provision of legal services to
assist the Forestry Commission with various requirements,
which include: Estate and property management claims, HR
and employment law, Public law, Corporate law, and Debt
recovery for the whole of the Forestry Commission, including
Forestry England, Forest Services and Forest Research. The
contract is managed by Adam Corbin, with the majority of the
work conducted by the Agriculture Team.

Sarah Rhodes, Solicitor
Agricultural Litigation
sarah.rhodes@michelmores.com
0117 906 9274

Charles Davidson, Trainee Legal
Executive
Agricultural Litigation
charles.davidson@michelmores.com
0117 906 9355

Adam Corbin, Partner
Agricultural Litigation
adam.corbin@michelmores.com
0117 906 9324
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Telecoms: A realistic rent for rural mast sites

T

he valuation of rural mast sites under the Electronic
Communications Code (“New Code”) has been under
the spotlight again with a new decision from the Upper
Tribunal in the case of ON Tower UK Limited v JH & FW Green
Limited [2020].

connections. Upgrading and sharing without limitation was
essential, because technology and the market were moving
quickly and unpredictably. This concern was exacerbated by
the Court of Appeal’s decision in Compton Beauchamp1 where
it ruled that an operator cannot go back to the Tribunal for
additional rights once an agreement is imposed.

The site in question was let on a contracted out 1954 Act
lease with provisions which allowed the operator to share and
upgrade the site, subject to “payaway” terms to the landlord.
The landlord accepted that the operator had the right to a
New Code agreement but the issues in contention were:
•
•
•
•

The landlord had obvious concerns about the roll out of
5G, which requires larger and noisier equipment. Given the
operator’s desire to go beyond the basic statutory right, the
Tribunal had to consider the evidence from both parties.

What equipment can the operator install;
Should the operator’s right to upgrade equipment be
limited;
Should the operator’s right to share the site be limited;
and
What is the correct rent taking these 3 issues into
account.

The operator acknowledged that the 5G roll out would require
a new mast, but argued that the South Downs National
Park status of the site would act as a sufficient control. The
landlord stated its concerns about additional traffic, security
risks, disturbance, visual appearance and radiation.
The Tribunal had to engage in a balancing exercise to
determine the terms of the agreement. Under the New Code
it may (not “must”) grant a New Code right, providing that
the relevant conditions were met. These conditions are set
out in paragraph 21 and are that the prejudice caused to the
landlord must be able to be compensated by money and be
outweighed by the public benefit that will ensue from the
grant of the right. Further, New Code rights are not absolute
and may be the subject of terms to ensure that the “least
possible loss and damage is caused by the exercise of the code
right.”

Equipment
The operator wanted freedom to add equipment to the site,
whereas the landlord wanted to maintain the status quo,
having taken a careful inventory of current equipment.
The landlord was willing to allow sharing and upgrading, but
only on a strict interpretation of para 17 of the New Code,
so that the changes had to have a minimal adverse impact
on the visual setting and impose no additional burden on the
landowner (burden meaning an additional adverse effect on
enjoyment of the land or loss, damage or expense).

In exercising this discretion the Tribunal were not convinced
that the site’s appearance would change drastically with
the upgrade to 5G given its small size (70 sq ft), although
acknowledged the other concerns of the landlord were
relevant, albeit exaggerated. In any event, disturbance, noise
and access issues were addressed in the proposed new
lease, so any breach would entitle the landlord to damages
or, where necessary, injunctive relief. The Tribunal did not,
therefore, see a need to modify the rights to cause the least

However, these New Code rights only form the statutory
skeleton for the agreement between the parties. They are
restricted rights and if any meat was to be added to these
bones it had to be by way of negotiation or direction of the
Upper Tribunal.
The operator’s position was that they were in the business of
providing the infrastructure for broadband and mobile phone

1
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Cornerstone Telecommunications Infrastructure Limited v Compton
Beauchamp [2019] EWCA Civ 1755

possible damage to the landowner arising from the grant
of upgrading rights, which go beyond the basic terms of
paragraph 17.

The Landowner’s expert took two approaches to the
valuation. The first was market value based on evidence of
15 transactions. However with thinly disguised exasperation
the Tribunal rejected 11 of these for not following valuation
evidence rules already established in both the Hanover and
London and Quadrant decisions.

Site sharing
The Tribunal then had to consider the right to share the site.
This could not be done on the same basis, as sharing is not a
New Code right; the Tribunal has discretion to grant a right to
share on such terms as are appropriate to ensure that the least
possible loss and damage is caused to the landlord. A balance
has to be struck between enabling the operator to share the
site in order to provide a high quality telecommunications
service and the objections of the landlord.

The remaining transactions were also not helpful, as they were
either 1954 Act renewals to non-Code operators, urban sites
or sites with significant alternative use value. The landowner’s
expert figure was £5,500 based on these comparables, with
an additional £1,500 pa to reflect the grant of access and use
of a generator.
The second approach valued the alternative use of the site at
£50, with an ultimate consideration of £7,800 pa. This was
based on agreements granting access rights to third parties
like Network Rail and Northumbrian Water, the granting of
non-network benefits by the landowner and compensation to
reflect health and safety concerns.

The operator in this case was an infrastructure provider (rather
than a network operator) so its equipment (masts, cabinets
and other equipment) were passive. The operator had to
be able to share with any network operator or it could not
continue its business. The Tribunal decided the landlord’s
objections were not well founded, so granted the operator an
unrestricted right to share. The paragraph 17 conditions were
not required, given the same safeguards of planning law and
lease terms explained above.

A more detailed analysis of the various rent arguments run by
the parties is provided in the online version of this article.
In summary, the Tribunal found the landowner’s expert’s
evidence to be of very little help with both valuations being
higher than the passing rent. It considered the operator’s
expert to be underestimating consideration values and
overstating how much was paid as a commercial inducement.
Taking the 3 stage approach set out above:

Consideration & Compensation
The Tribunal confirmed the approach taken in the Islington2
case, where any compensation for predictable loss and
damage was included in the assessment of consideration,
to avoid inevitable subsequent claims. This does not stop a
landowner making later claims under paragraph 25, but a
second bite only exists for those litigating and is not available
if a deal is reached by agreement.

1. The experts agreed a nominal £100 pa alternative use
value;
2. Additional benefits conferred on the operator included a
right to keep a mast on the site, electric supply, right to
enter other property of the landowner and tenant’s rolling
break clause after 5 years. The operator said £400, the
landowner said £1,300 and the Tribunal ruled £600; and
3. Adverse effect on landowner was considered by the
Tribunal to be caused by the access rights (to the “heart
of a private rural estate”) and the loss of amenity caused
by likely replacement of the mast for 5G upgrade
purposes. This was valued by the Tribunal at £500,
although it stated that if rents of nearby properties
were negatively affected, this could form the basis of a
subsequent compensation claim.

The Tribunal continued in assessing consideration by adopting
a framework previously used in the Hanover3 and London and
Quadrant4 cases:
1. Assess the alternative use value of the site, which would
be the rental value of its current use or of the most
valuable non-network use. This process would be heavily
influenced by location and be a matter of evidence in
each case;
2. Add a rental value to reflect any additional benefits
conferred on the operator - in Hanover, the site was
protected by a manned security gate; and
3. If the letting would have a greater adverse effect on the
willing lessor, than the alternative use, on which the
existing use value was based, then this should be reflected
by a rental adjustment.

The cumulative consideration was therefore £1,200 pa, which
seems right when considered against a comparable put in
evidence comprising a consensual deal at £2,500 for a similar
wooded site on a rural estate. Compensation was awarded
for legal and professional fees. The legal fees were allowed in
full but a breakdown of the valuer’s fees was required as the
landowner was not entitled to be reimbursed for any litigation
related expense.

This case was the first one arising on a lease renewal, as
opposed to a new agreement for a previously undeveloped
site. The operator’s expert determined a rental value of £500
p.a. after carrying out the 3 stage process, with half the value
attributed to stage 3, to reflect a rolling break clause after 5
years and a right to enter other landlord’s property. He also
considered comparables, but considered them unreliable
as, he argued, they were a blend of consideration and
compensation.

Ben Sharples, Partner
Agricultural Litigation
ben.sharples@michelmores.com
0117 906 9303

2 EE Limited and Hutchison 3G Limited v London Borough of Islington
[2019] UKUT 53 (LC)
3 Vodafone Limited v Hanover Capital Limited [2020] EW Misc 18 (CC)
4 Cornerstone Telecommunications Infrastructure Limited v London &
Quadrant Housing Trust [2020] UKUT 82 (LC)
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Pre & postnuptial
Agreements: Protection
for the farm or estate
Farmers and estate owners frequently face unfair outcomes
on divorce and separation as the farm or estate is often
central to the marriage. This asset may have been brought
into the marriage or may have been gifted or inherited from
family during the marriage and would therefore usually be
considered non-matrimonial, i.e. not subject to an equal
division. If however a married couple and their children live
and work on the property then the Court may view this as a
matrimonial asset and divide it equally.
There is also the question of needs. In some cases the farm
or estate may retain its non-matrimonial character, perhaps
because it remains in one party's name, or because the other
party plays no role in the business, or because the couple
live elsewhere. But what happens if the other party does
not work, or is supported by the owner? In that situation,
particularly if there are children, their spouse can legitimately
argue that they should be able to live in a similar property
and enjoy a similar standard of living. It can be financially
catastrophic for the viability of a farm or estate if large capital
sums need to be raised to ensure parity of living standards
between the parties.

children to continue a rural lifestyle. In addition, when the
children grow up the property will return to the family and will
not be lost forever.
Contrary to expectations, most people who marry someone
with wealth or pre-owned land or an ancestral home,
understand why that person would want to protect their
assets with a prenuptial agreement, particularly if the person
they are marrying is older or has been married before. So land
owners should not be scared to raise the issue - there is a lot
at stake.

Ring-fencing assets
One way to avoid this may be for parents not to pass down
assets or wealth to the next generation, if they are already
married or contemplating marriage. Alternatively parents
can ensure that the land is held in a partnership to protect
the assets. However, this runs entirely contrary to good
succession planning.

The postnuptial option
Even if a son or daughter is already married (perhaps with
children of their own) then it is not too late to take steps to
protect family wealth, particularly if plans are being made
to hand down that wealth. A postnuptial agreement is just
as effective as a prenuptial agreement. They are less used,
because someone is less likely to sign such an agreement once
they are married and have certain rights. However, the person
handing down the wealth can make it a condition of any
gift or inheritance that the recipient's spouse signs such an
agreement. The recipient and their spouse, if happily married,
can sign the agreement, knowing that the asset will then
come to them/their side of the family and can be passed to
their children if they do not divorce.

The prenuptial agreement option
Despite prenuptial agreements being available as an effective
asset protection tool, they are often under-used or mis-used.
The basic law is that prenuptial agreements are binding unless
it would be unfair to hold the other party to the agreement.
Therefore, a prenuptial agreement which says that a wife with
children, who has little or no assets or income in their own
right, is entitled to nothing, will not stand up. However, a
prenuptial agreement which limits that spouse's claims to a
right to occupy a farm house or cottage while any children are
minors may well be effective.

In summary, a prenuptial or a postnuptial agreement can
be a very effective asset protection tool if timed carefully
and supported by the right advice. Unrealistic advice or a
badly drafted agreement will render it worthless. But used
appropriately, an agreement can avoid a very substantial
payout and even save the family farm or estate from a forced
sale to raise funds.

It is accepted that this may not be ideal if that property
is central to the operation of the farm or estate, but it is
preferable to having to raising several hundred thousand
pounds (or millions in some cases) and may enable their

Daniel Eames, Partner
Family
daniel.eames@michelmores.com
0117 906 9327
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Property development: Restrictive covenants can
come back to bite!

I

n two recent cases, Thomson and another v Collins and
another [2020] and Blue Angel Property Ltd v Jenner [2020]
the Upper Tribunal (“Tribunal”) was asked to consider
applications to discharge restrictive covenants, which
prevented development. Both applicants had been granted
planning permission, but were prevented from developing
out, due to restrictive covenants on the title.

Mrs Jenner objected to Blue Angel’s plans on the basis that
to do so would breach the “one house one plot” covenants
above.
The law
Both applicants sought to rely on the ground for discharge
of a restrictive covenant set out in section 84(1)(aa) Law of
Property Act 1925. This ground allows the Upper Tribunal to
discharge or change a restriction if:

Tracey Rickard and Kate Thomson (“Rickard & Thomson”)
planned to convert a redundant stone farm building into a
dwelling. They had purchased their property in 2004 from
Roger Collins and Gwendoline Collins (“Collins”), who owned
the adjacent working farm. In the transfer, they covenanted
with the Collins that:
‘The Transferee shall not build or allow to be built on the
Property any building or structure whatsoever, including
garages, outhouses, sheds and conservatories, without
first obtaining the written consent of the Transferor or his
successors in title.’

“That not more than one dwellinghouse shall be erected
on each of the said plots…”

•

“Not at any time hereafter to erect upon any of the said
plots or part thereof any additional erection of any kind
having a height of more than eight feet at the eaves
within thirty feet of the boundaries of either of the
adjoining plots.”

•

“Not to use or occupy the dwellinghouses erected
on the said land or permit or suffer the same to be
used or occupied otherwise than as one single private
dwellinghouse...”

The restrictive covenant impedes some reasonable user of
land for public or private purposes; and

•

In impeding that user, the restriction does not secure any
practical benefit of substantial value or advantage to the
person entitled to the benefit; and

•

Money will be adequate compensation for loss suffered
from the discharge or change to the restrictive covenant.

Reasonable User of Land

Blue Angel Property Limited (“Blue Angel”) planned to build
five terraced houses. The purchaser of the land in 1958 gave
the following covenants, which run with the land:
•

•

Rickard & Thomson and Blue Angel both argued that the
provision of residential accommodation was a reasonable use
for the land, relying on the fact that planning permission for
the respective developments had been granted.
The Collins argued against Rickard & Thomson that, in the
proposed location, the use of old farm buildings as a dwelling
was not reasonable, as it was on a working farm, and would
impede the normal use of the land.
Mrs Jenner argued against Blue Angel that the proposed
development was not a reasonable use of land, as it was out
of keeping with the surrounding area, which was made up of
single homes on large plots.
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Rickard & Thomson were unsuccessful. Blue Angel
demonstrated the proposed development was a reasonable
use of land. Blue Angel ultimately succeeded because there
was a similar development in the area, setting a precedent for
terraced homes, designed to look like one building.

•
•
•

In both judgments, the Tribunal considered that amenity and
privacy were practical benefits which had a substantial value.
Rickard & Thomson and Blue Angel both failed to establish
this limb of the test. Mrs Jenner also successfully argued that
the development would negatively impact on the value of her
property, which was another practical benefit from upholding
the covenant.

It was not only the fact that Rickard & Thomson did not
have the benefit of a similar development within the area to
fall back on, but their planning permission failed to identify
how the conversion to residential accommodation would
not interfere with the farming operation. Their planning
permission was limited in scope; its existence alone was
not sufficient to establish that residential conversion of the
building was reasonable.

Money as Compensation

Practical Benefit

Rickard & Thomson and Blue Angel both argued that any
practical benefit that would cease on removal of the covenant
could be compensated for in money. Both failed.

Rickard & Thomson and Blue Angel both argued that the
restrictive covenants did not give either the Collins or Mrs
Jenner any practical benefit which added substantial value or
advantage to their properties.

The Tribunal’s Decision
It is no surprise that the Tribunal dismissed both applications
for the reasons outlined above.

However, the Collins argued that the farm was their private
residence and to build a dwelling in the farm building would
reduce their privacy and the amenity of the farm. They argued
that the privacy and amenity of the property was a practical
benefit conferred by the restrictive covenant.

Conclusion
If landowners are considering developing all or part of
their property, the first thing that they need to do is review
their title documents. As is clear from these two decisions,
landowners have significant hurdles to overcome in
persuading the Tribunal to amend or discharge a covenant
in its entirety. If development is the end goal, opening up a
dialogue with the party, with the benefit of the covenant,
should be considered at the outset.

Mrs Jenner argued that the restrictive covenant conferred
seven practical benefits of substantial value to her property,
including:
•

the preservation of her views, her outlook and privacy;
the maintenance of “one house one plot”; and
the ability of Mrs Jenner to withhold consent in the
future.

the preservation of the other restrictive covenants
throughout the area;

Charlotte Razay
Senior Associate
charlotte.razay@michelmores.com
0117 906 9314
8

Grace Awan
Trainee Solicitor
grace.awan@michelmores.com
0117 906 9348

Easements: the rights and wrongs of
rights of way

A

mbiguous drafting of legal agreements can often lead
to disputes over land. In the second of our articles on
the construction of legal agreements (see previous
article), we highlight the recent case of McGill v Stewart
[2020] and consider the implications for interpretation and
drafting of rights of way.

The Stewarts’ argued that the wording provided that the
property was to be used as a private dwelling and that only
vehicles ‘used in connection with a non-domestic use’ of
Walnut Cottage could not travel along the lane.

The case

In reaching its decision, the Court commented that it had to
“ascertain the objective meaning” of the language used. It
determined that the expression ‘private motor vehicles’ in the
right of way had to be construed to mean ‘vehicles using the
lane for the purposes of the use of the private dwelling on this
land’

Decision

The case concerned two neighbouring properties – Juniper
Cottage owned by Mr McGill and Walnut Cottage owned
by Mr and Mrs Stewart (“the Stewarts”). Both properties
were served by a single, narrow private access lane. The
entire plot was previously owned by two brothers. When the
two brothers first sold Walnut Cottage in 1993, the Deed of
Transfer contained the following access rights:

The Court further held that the relevant test is that:“the purpose of the use is either the use of the dwelling as a
private dwelling as such (e.g. arriving home from work or to
visit the Defendants at home socially) or for access necessary
to ensure the dwelling and the land on which it is situated
remains able to be used as demised, ie as a private
dwelling.”

”The right on foot and with or without private motor
vehicles over and along the roadway running between the
points marked A and B on the annexed plan subject to the
Transferee contributing one third of the cost of
maintaining such roadway”
It also contained covenants by the then
purchaser:-

Accordingly, it determined that all the usual
access needed for maintenance and use
of the Stewarts’ property as a private
dwelling, which included access for
(e.g.) repairs, deliveries (food, post
etc), emergency medical access etc
were consistent with the grant and
wording of the Deed.

”Not to carry on or permit any
trade business or profession on
the property hereby transferred
nor to do or permit anything
thereon which may be or grow
to be a nuisance or annoyance to
the Transferors or the owners or
occupiers of the adjoining lands.”

Use of the lane for purposes which
were not necessary for the continued
use of the Stewarts’ property as a
dwelling, such as significant improvements,
demolition and new construction, were not.

and
”To contribute one third of the cost of
maintaining repairing and renewing the roadway.....”

Implications
The case serves as a reminder of the importance of
considering access rights when dealing with dispositions
of land. Existing rights must be properly interpreted and
understood and new rights of way must be clearly drafted to
avoid disputes further down the line.

Mr McGill alleged that there had been “longstanding
misuse” of the lane by the Stewarts in the form of heavy
plant, machinery, HGV lorries and also by vehicles other than
“private motor vehicles”.
Mr McGill sought a declaration that the 1993 Deed of
Transfer had been breached and that the true meaning of
the right of way restricted the use to access by private motor
vehicles “being those wholly owned by the Defendants on a
private basis”.

Equally, perhaps we should take note of the Judge in this
case who remarked “[p]erhaps in constructing our places of
residence we should learn from beavers and always build with
more than one way in or out, because the single narrow lane
and its use has become a source of dispute in this human
context”.

Seema Nanua
Solicitor
seema.nanua@michelmores.com
0117 906 9328
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Wealth tax: Is one on the way?

A

mid a backdrop of record-high government borrowing
and damage to the UK economy, the Government is
contemplating changes to the current capital taxes.
It is very important that people consider their own estate
planning in this context. Changes to capital gains tax rates,
for example, may be introduced at the next Budget and are
widely expected.

If the tax were applied at a rate of 1% over 5 years on the
wealth of these individuals, it would raise £260 billion after
the deduction of administration costs.
The report suggests that an individual’s wealth would need
to be assessed either as of the date the tax was announced,
or as of a past date in order to avoid people taking steps to
reduce or avoid liability. For those with their wealth tied up in
agriculture, land, bricks and mortar or pension pots, this could
be very problematic. However, the report expressly recognises
that there could be liquidity issues for such individuals
and recommends permitting deferred payments in these
circumstances.

The Wealth Tax Commission (WTC) published their report
in December 2020, which highlights possibilities for how a
wealth tax could work in the UK, along with examples of
how much public money it could raise at particular rates and
thresholds.
The report considers two options:
•
•

There is a sense that the public may understand the need for a
wealth tax and would support such measures over an increase
in income tax, for example. However, support is naturally
highest amongst those who would not have to pay the tax
themselves.

either a ‘one-off’ wealth tax (payable over 5 years); or
an ongoing annual wealth tax.

The WTC give favour to the ‘one-off’ option, coupled with
reform of the existing capital taxes.

What should I do?

It is important to stress that the report was not commissioned
by the Government and Rishi Sunak has himself stated that he
does not favour a wealth tax. However, the unprecedented
strain that COVID-19 has placed on public finances has
increased the deficit far more than the Government expected.
The Government does not want a return to austerity, so it
is to be assumed that increased taxation will be the viable
alternative: that either means overhauling or raising existing
taxes or introducing new taxes. The WTC’s report is very likely
to be of interest to policymakers for this reason.

While policymakers are likely to be interested in the report as
well as its public reception, there is no indication at present
that the Government is looking to put this tax in place.
Certainly, it is very unlikely that the Government would
introduce a wealth tax without a general review of all other
capital taxes.
However, more straightforward changes, such as to the
rates of the existing capital taxes, are readily available to the
Government. A review of your own estate planning strategy is
highly recommended to ensure that it suits your circumstances
and takes into account the prevailing tax regime.

How a wealth tax would apply
The WTC would see the one-off wealth tax paid by individuals
with net wealth of over £500,000, taking into account all
assets: including illiquid assets such as land and pension pots.
The threshold would therefore be £1 million for a married
couple. Once mortgages and other debts are taken into
account, around 16% of UK adults would be liable to pay
such a wealth tax on their net wealth, including most farmers
and landowners.

Alexandra Fraser
Associate
alexandra.fraser@michelmores.com
0117 906 9315
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Wills: Is a life interest or discretionary trust appopriate
spouse provision?

W

hen preparing wills, many farming families choose
to provide for a surviving spouse, through creation
of a “life interest” or a discretionary trust. These
trusts often give the surviving spouse the right to use the
assets and receive income from them, but it does not give the
surviving spouse legal ownership of the deceased spouse’s
assets. Equally, some wills put all of the deceased’s assets into
a discretionary trust, and the trustees of the trust are given
the power to make provision for the surviving spouse, if they
so wish.

Mr Cowan’s estate was worth £29 million, yet he left Mrs
Cowan with little other provision than naming her as a
beneficiary of a discretionary trust (which included a number
of other beneficiaries).
The Court of Appeal commented that the court will have
regard to all of the circumstances of each case, including
the size of the estate and the length of the relationship.
Significantly however, it placed weight on the fact that
life interests and discretionary trusts will often provide the
surviving spouse with “no autonomy”, “no security” and “no
direct interest” in the deceased spouse’s assets. Whilst the
surviving spouse may be able to ask the trustees of the trust
for income or capital provision, the trustees are often under
no legal obligation to agree to such requests, leaving the
surviving spouse with no enforceable right(s) over the farm.

This makes sense in the context of a family farm; often the
principle farmer wants the next generation to farm the
land after his/her death, rather than the spouse. As well as
achieving the desired result in terms of succession, it also
prevents the surviving spouse from selling or otherwise
dissipating the farm and ensures that the farm is ‘kept in the
family’.

Court discretion to change will

Many of these arrangements work perfectly well, with the
surviving spouse being comfortably provided for. Increasingly,
however, we are seeing challenges to ‘life interest wills’ by
the surviving spouse. These challenges are brought under the
Inheritance (Provision for Family and Dependants) Act 1975,
with the cause for concern being that the surviving spouse
is left without any assets in their legal ownership, and at the
mercy of the trustees of the trust.

It is therefore important to think carefully before making a will
that only leaves a spouse with a life interest or an interest in
a discretionary trust. If, as the recent trend shows, the court
is sympathetic to the fact that the surviving spouse has been
left with no assets in their legal ownership, it has complete
discretion under the 1975 Act to grant whatever provision
it sees fit. This could include the court giving the surviving
spouse much more than a half share in the deceased spouse’s
estate, meaning that they end up with more than if the
marriage had ended by divorce, rather than death.

Cowan v Foreman
Whilst not a farming case, the case of Cowan v Foreman
[2020] was heard by the Court of Appeal last year and makes
for interesting reading on this specific point. It concerned a
husband and wife who had been married for a short period of
time, but had been in a relationship for over 25 years before
marriage.

Rajvinder Kaur
Associate
rajvinder.kaur@michelmores.com
0117 906 9352
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Rights of drainage: Aquisition of rights by
prescription

T

The Judgment

here exists in English law a concept that exercise of a
right for a long period of time should be capable of
legitimisation. This was considered in a recent High
Court case concerning rights of drainage.

The Court found that, although riparian rights would have
enabled the Claimant to do as he wished, the expert evidence
showed that the pipe was not a natural watercourse – and so
the claimed riparian rights did not exist.

The case
The Claimant in the case of Bernel Limited v Canal and River
Trust [2021] had acquired land near Macclesfield, which it
intended to develop. The site comprised an existing dwelling
and its garden, and a large adjoining field, on which the
Claimant was building nine new houses.

The prescription claim also failed, as the Court found that the
evidence did not establish 20 years’ discharge of surface water
or effluent from the Claimant’s land into the pipe. The septic
tank of the existing dwelling was not connected to
the pipe, and there was no evidence of any
significant amounts of surface water from
the site having otherwise drained off
the site through the pipe.

The Defendant was an adjacent landowner.
A pipe of uncertain origin ran across the
Claimant’s land and discharged on to the
Defendant’s land and into a feeder canal.

Establishing an easement by
long user

The Claimant needed to be able to
drain the surface and foul water
from the development on to the
neighbouring land, but had not been
able to reach an agreement with
the Defendant about this. To try to
circumvent the need for an agreement, the
Claimant asserted that it in fact had a preexisting right, on two alternative bases:

Although the Claimant’s
prescription argument failed,
the Judge explained what other
findings he would have made, if
the evidence had shown 20 years’
use. Of particular interest were his
comments about the physical extent
of the ‘dominant’ land, and whether the
proposed use amounted to a radical change in
the site.

1. the pipe was a natural watercourse (in that it had been
installed along the course of a naturally-occurring stream)
and so the intended drainage was permitted under the
riparian rights the Claimant had as landowner; or
2. the necessary rights had been acquired by prescription
under the doctrine of lost modern grant.

For every easement, there is ‘dominant’ land (the land
asserting the use) and ‘servient’ land (the land burdened with
the use). In this case, it was found that the dominant land
could only ever have been that of the existing dwelling and its
garden, and land in the immediate vicinity of the pipe – not
the whole site.

The Defendant’s position was that the pipe was a sewer or
drain bringing effluent from septic tanks further up the street,
and water from field drains, rather than naturally flowing
surface water.

Based on that finding, the Judge held that the development of
the site constituted a ‘radical change’ in its identity, which is
grounds for the servient land owner to object, if such change
results in a substantial increase in the burden on the servient
land.

The doctrine
The doctrine of lost modern grant gets its name from the
concept that the use is presumed to have its origin in a
legitimate deed of grant, which has been lost. However,
there is no need to prove the existence of such a deed or the
parties to it when bringing a claim, and even demonstrating
that no grant was in fact ever made may be insufficient to
rebut the presumption.

If the claim had instead been for intensification of the burden
from the existing dominant land, any pre-existing right would
have expanded to include that. The Judge also noted that
had he found that the dominant land constituted the whole
of the site, the proposed user would not be excessive as the
evidence was that the burden on the servient land would not
have significantly increased.

For a claim that an easement has been acquired by
prescription under the doctrine of lost modern grant to
succeed, there are two key requirements which must be met:
•
•

Helen Bray
Solicitor
helen.bray@michelmores.com
0117 3743 223

The use must have been enjoyed for at least 20 years
without other lawful explanation; and
The use must have been ‘as of right’, that is without
force, without secrecy and without permission.
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Farm diversification:
The options for business
structures

D

iversification is a key way for farm businesses to
generate additional income, create resilience in
economic uncertainty and provide succession
opportunities for family members. There is, however, a
degree of risk that comes with venturing into an unknown,
and sometimes untested, commercial enterprise.
One way of limiting this risk is to establish a limited company
or a limited liability partnership, both of which are separate
(and have a distinct legal ‘personality’) from the individuals
that are involved in the diversification initiative. This protects
those individuals and their personal assets and limits their
exposure to liability if things do not go as planned.

The right option for a business will always depend on the
personal circumstances of the owner; the key outcomes
that are desired; the tax implications of each option; and
familiarity with the diversification proposal, including an
assessment of the risks involved and the likelihood of those
risks materialising. All the options and their consequences
should be considered whenever setting up a new enterprise or
restructuring an existing one.

In this article, we describe briefly some of the more commonly
used business structures that may be appropriate for
diversified business ventures (“enterprise”) and explain the key
advantages and disadvantages of each, in terms of limiting
personal liability and ring-fencing risk.

Types of
Business
Structure

Brief description and key features

Advantages

Disadvantages

Sole Trader

One individual establishes and is entirely
responsible for the operation of the
enterprise.

The sole trader has full control
over the business and makes all
management decisions.

A sole trader does not have a distinct or
separate legal personality so the sole trader
must sign contracts and hold assets in their
own name.

The sole trader is personally liable
for all of the losses and the debt
of the business enterprise. If the
enterprise fails, the creditors of that
business will have recourse to the
personal assets of the sole trader.

The sole trader does not have to file
any publically available documents,
for example accounts, so can
maintain complete confidentiality over The sole trader is responsible for
the performance of all contractual
the performance of the business.
obligations (as they have signed
in their own name) and the
There are not any set-up costs and
maintenance of all assets (as they
there are nominal administrative and
are owned by the sole trader).
ongoing expenses involved.

General
A general partnership is established by
Partnership two or more individuals with the aim of
operating a business in common together.
It does not have a separate or distinct legal
personality from the individual partners
involved. So the individual partners sign
contracts and hold assets in their own
names for and on behalf of the other
partners.
A Partnership Agreement between the
individual partners should be completed,
setting out the rights and duties between
the partners. In the absence of an
agreement to the contrary between the
partners, the terms of the Partnership Act
1890 will apply.

All profits of the enterprise belong to
the sole trader.

This option does not offer any
protection against the business risks
involved in a new enterprise.

In the absence of anything agreed
to the contrary, each partner has
an equal right to participate in the
management of the diversification
partnership business.

The partners in a general
partnership are jointly and
personally liable for the debts and
obligations of the partnership
business. As above, if the
enterprise fails, the creditors of that
business will have recourse to the
personal assets of the partners.

There is no obligation to enter into
any constitutional documents as
between the individual partners
involved, although a Partnership
Agreement is strongly advised.
Much like a sole trader, there are
no public filing obligations and the
performance of the partnership
business can remain confidential.
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The partners are responsible for
the fulfilment of all contractual
responsibilities between them
and each partner is liable for the
wrongful acts or omissions of their
fellow partners.

Types of
Business
Structure

Brief description and key
features

General
Partnership

Limited
Liability
Partnership
(LLP)

An LLP is a general partnership and
private limited company hybrid.
An LLP must be formed by at least
two members and is an incorporated
entity with a separate legal personality,
distinct from its members.
The LLP can enter into contracts in its
own name and hold assets in its own
right.

Private
Limited
Company

Advantages

Disadvantages

In the absence of anything agreed
to the contrary, all of the profits
belong to the partners equally and
the profits are tax transparent, i.e.
they are taxed in the hands of the
partners. The partnership is not
subject to any corporation tax on its
own account as it is not a separate
legal entity.

As above, this option does not offer
any protection against the business
risks involved in a new enterprise,
although there is scope to involve
different people with different areas
of expertise and mitigate risk that
way.

An LLP must be incorporated and
registered at Companies House and
comply with statutory commitments,
including annual accounts and
annual confirmation statements.
The liability of the members is limited This creates an administrative burden
and expense and means that some
to the amount of capital that they
documentation relating to the LLP is
have contributed to the LLP (if any)
publically available.
and the members are not obligated
to contribute anything further if any
loss is suffered by the LLP.
An LLP is liable for its own debts,
contractual commitments and other
obligations and can be sued in its
own name.

The members of an LLP can decide
on the division of the management
responsibilities; the split of profits
and the amount of capital to be
contributed (if any). In the absence
of any agreement to the contrary, the
members will be equally entitled to
participate in the management of the
LLP and take an equal share in the
capital and the profits of the LLP.

If the business fails, the creditors of
the LLP, generally, do not have any
recourse to the individual members
involved and their personal assets are
protected and preserved.

A private company is a body corporate
that must be incorporated with at least
one shareholder and one director and
registered at Companies House.

A company enters contracts in its
own name and holds assets in its
own name. It is liable for its own
debts, contractual commitments and
other obligations and can be sued in
its own name.

The shareholders are the owners of
the company and the directors are
responsible for running the business of
the company. The directors make all
management decisions, subject to their
director duties and any decisions that
are reserved for the shareholders.
The shareholders may be the same
people as the directors or they may be
different.
The company is a distinct legal entity
from its owner-shareholders and its
directors.

The taxation of an LLP follows that
of a general partnership: the LLP is
not subject to corporation tax and
the profits of the LLP are taxed in the
hands of the individual members.

The liability and exposure of the
shareholders is limited to the
amount that they have paid (or are
required to pay) for their shares. If
the diversification business fails, the
creditors of the company do not
have any recourse to the individual
shareholder-owners and, in the
absence of any wrongdoing by
the directors, will not be able to
recover anything from the directors
either: the personal assets of the
individuals involved are protected
and preserved.

Chloe Vernon-Shore
Associate
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01392 687777
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A company must be incorporated
and registered at Companies
House and there are ongoing
statutory requirements, including
the preparation and filing of
annual accounts and confirmation
statements, which will create
administrative responsibilities and
expense for the business.
The shareholder-owners right to
receive profits is limited to receiving
dividends declared by the company.
The company is subject to
corporation tax on all profit
generated and the shareholders
and directors are separately and in
addition taxed on the dividends and
remuneration that they (respectively)
receive.

In Brief: Farm cottage lettings and Electrical Safety
Standards
Landlords of tenancies with a residential element, will
need to be mindful that from 1st April 2021 the Electrical
Safety Standards in the Private Rented Sector (England)
Regulations 2020 (“Regulations”) will be extended to catch
residential lettings, which existed on 1st June 2020.
To whom do the Regulations apply?
The range of lettings affected is very wide and certainly
includes all farm tenancies (both Agricultural Holdings
Act 1986 and farm business tenancies) which include
a dwelling, as well as assured shorthold tenancies and
assured agricultural occupancies.

a qualified person inspects every electrical installation
in the dwelling before any new letting and by 1st April
2021 in relation to a letting granted before 1st June
2020; and thereafter an inspection is carried out at
intervals of no more than 5 years

•

a copy of the inspection report (including date of next
inspection) is supplied to each existing tenant within 28
days of the inspection

•

a copy of the last report is supplied to any new tenant
before occupation, or to any prospective tenant within
28 days of their request

they keep a copy of the report until the next inspection
and give a copy to the person undertaking the next
inspection

•

comply with the regulation rules regarding remedial
work, specified in any report

Under the 2015 Model
Clauses, which apply to many
farm tenancies, tenants are
responsible for maintaining the
electrical systems. However, for
AHA 1986 tenancies, the model
clauses will only apply insofar as they
are not inconsistent with the written
tenancy agreement, so the agreement will also
need proper scrutiny.

Landlords must make sure that:

•

•

Landlords are – they cannot assign the responsibility to any
third party. Landlords should therefore check all tenancy
agreements carefully. The person who is responsible for
maintaining and repairing electrical systems
can vary, depending on both the written
tenancy agreement and on the
legislation governing the particular
type of letting. Irrespective of
the party liable under the
tenancy agreement, it is the
landlord’s responsibility to
ensure compliance with these
regulations.

What do the Regulations
require?

the defined electrical safety standards
are met during any letting

if requested, they supply a copy of the report to the
local housing authority within 7 days of the inspection

Who is responsible for compliance?

The regulations catch all tenancies of residential premises,
which grant one or more persons the right
to occupy all or part of the premises
as their only or main residence and
which provide for payment of
rent (whether or not a market
rent). There are some excluded
tenancies, which include leases
of 7 years or more, shared
accommodation with landlord,
student halls of residence,
hostels, refuges, care homes
and hospitals etc.

•

•

Penalties for non-compliance
Landlords can be fined up to £30,000 for non-compliance.
It is therefore crucial that landlords arrange for inspections,
supply certificates and, depending on who is responsible
for maintenance, liaise with the tenant to ensure all
necessary work is carried out.
Getting ahead of these new regulations could save time
and money for landlords in the long run.

Grace Awan
Trainee Solicitor
grace.awan@michelmores.com
0117 906 9348
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Backpage quiz
The Quiz this quarter is a cheery feature all about negligence, as usual, a
bottle of English Sparking Wine to the winner and some quality stationary to
the runner up.

1

How long do you have to sue a professional for a negligent act?
A. 3 years from the date of damage.
B. 6 years from the date of the breach of duty?
C. 6 years from the date of the date of damage?

2

The successful purchaser of a property relies upon the valuation report provided to a different purchaser
in a decision to buy a development property. It later turns out that the report was materially incorrect.
Can the successful purchaser sue the author of the report for their loss?
A. Yes.
B. No.

3

An Estate is run/overseen by 5 trustees, who decide to pursue a speculative claim against a neighbour on
behalf of the Estate, against Counsel’s advice. They lose, and the Estate has to pay costs of £200k. Can the
beneficiaries pursue the Trustees personally for the £200k?
A. Yes.
B. No.

4

If a surveyor fails to serve a Case G notice to quit upon notification of death (having been instructed to do
so), and the tenancy vests in the estate of the deceased tenant, how would the losses of the landlord be
calculated:
A. the court would discount the freehold value according to the likelihood of the tenant’s executors managing to
keep the estate going in perpetuity, in order to keep the tenancy alive.
B. the Court would determine the freehold value, and discount it to take into account the encumbrance of the
now virtually perpetual lease.

Please email your answers to: adam.corbin@michelmores.com by 31 March 2021.
Everyone who submits the correct answers will be included in a prize draw to win a bottle of sparkling
wine.
The answers will be provided and the winners announced in the next edition. Good luck!
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Answers to Autumn 2020 Quiz
Last quarter we had a partnerships special.
Congratulations to the winner, Mark Shelton of Old Mill, and the runner up, Ivor Mann of John Cload
& Son. Mark will receive two bottles of English Sparking (due to the rollover), and Ivor, a Michelmores
LLP Pen.
Here are the answers to the questions set last quarter:
In 1998 Jules and Selina started a professional partnership together advising farmers converting farm buildings into
wedding venues. They wrote down some principles on a piece of paper at the beginning, as follows:
•
•
•
•

Jules and Selena will trade in partnership as FarmVenue Advisory with the business of providing advice on rural wedding venues from The Big Barn, County Fenwick, Southumbria.
The profits will be shared equally each year
The assets of the partnership will be owned equally.
The partners shall not undertake any other business

Jules and Selina have now fallen out. Jules has taken the client list to a competitor, and has commenced trading with
them, as a director of sales.
Selina is now being pursued for various partnership debts, and Jules is insisting that she sell the Big Barn to pay them off.

1

Upon the basis that the written terms are agreed to be a partnership agreement, how will the obligations
of the parties which are not covered by these terms be determined:
A. By reference to the Limited Liability Partnerships Act 2000.
B. By reference to the Partnership Act 1890.
C. By the Court determining what a just and equitable partnership would say.
Answer: B. The 1890 Act is still going strong, and will fill the cracks in any existing agreement.

2

Has the partnership ended already, or is it still alive?
A. Yes, probably, the conduct of Jules has ended it.
B. No, the partnership is still alive until formally terminated by one of the partners or a defined event, or an order
of the court.
Answer: A. In Pearce v Lindsay (1860) 3 De G.J. & S. 139 it was said: A dissolution of a partnership at will
may be inferred from circumstances, e.g. a quarrel, although no notice to dissolve may have been given.
This is not quite a partnership at will, but the actions of Jules are pretty decisive. The Court can also
terminate it on a similar basis under section 35 of the Partnership Act 1890.

3

Is Selina obliged to pay the partnership debts?
A. Yes, she is jointly and severally liable with Jules for them.
B. No, now that the partnership has terminated it is in an insolvency process, so it will be for the trustee to sort
out.
Answer: A. The partners act as principal and as agent for each other, binding the firm and partners in
all matters within their authority, so every partner is liable jointly with the other partners for all debts
and other obligations of the firm (see s.9 and 5 of the Partnership Act 1890). Once a partnership is
dissolved, the partners retain authority to wind up the partnership’s affairs and complete any unfinished
transactions, as well as trade generally. Many partnerships trade in dissolution for a long time before
being finally brought to an end. Insolvency under Insolvent Partnerships Order 1994/2421 is a further step
which could be taken if the partnership is actually insolvent.
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Answers to Autumn 2020 Quiz
4

What can Selina do about Jules’ conduct?
A. She should just take it on the chin, There is nothing written down, and he has not taken any assets anyway.
B. The client list and goodwill are assets of the partnership, and as such Selina can take action against Jules,
including seeking an injunction preventing him from using them.
Answer: B To quote the leading practitioners’ textbook Lindley & Banks on Partnerships at 18-17: “In so
far as the goodwill and name of a firm has a pecuniary value, it is capable of constituting and, in most
cases, will constitute partnership property.” Accordingly, it is likely that Selina could seek an injunction as
suggested in the answer, and Jules may be liable for any losses (to the partnership and Selina) incurred as
a result of his actions.

5

Can Jules insist that Selina sells the Barn?
A. Not right now.
B. Yes, she needs to in order to pay the debts and avid further costs.
Answer: A. S.44 of the Partnership Act 1890 sets out a procedure for settling accounts between partners
after dissolution, as follows:

“(a) Losses, including losses and deficiencies of capital, shall be paid first out of profits, next out of
capital, and lastly, if necessary, by the partners individually in the proportion in which they were
entitled to share profits:
(b) The assets of the firm including the sums, if any, contributed by the partners to make up losses or
deficiencies of capital, shall be applied in the following manner and order:
1. In paying the debts and liabilities of the firm to persons who are not partners therein:
2. In paying to each partner rateably what is due from the firm to him for advances as distinguished
from capital:
3. In paying to each partner rateably what is due from the firm to him in respect of capital:
4. The ultimate residue, if any, shall be divided among the partners in the proportion in which profits
are divisible.”
Upon the basis that the asset would need to be liquidated anyway, it might be appropriate for Selina to
just agree to its sale now anyway, and of course, she would be entitled to bid for it.
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