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Welcome to
Agricultural Lore
Introduction by Vivienne Williams

Welcome to the Summer Edition of
Agricultural Lore.

L

ast time I wrote this column I highlighted the limbo
in which British agriculture had found itself, between
the Common Agricultural Policy and the new British
Agriculture Policy. Little did I expect to be here, several
months later with the industry facing even greater
uncertainty and no real progress on our future relationship
with the EU. With some innovative new landlord and
tenant proposals out to consultation, there is much to
anticipate within the future British Agriculture Policy, if we
could only move past the Brexit conundrum.

Vivienne Williams
Partner
vivienne.williams@michelmores.com
0117 906 9302
close with her explanation of the recent case of Churston
Golf Club Ltd v Haddock, concerning enforceability of a
fencing covenant.
Finally, Adam has prepared our Summer Quiz, which this
time focuses on crop identification, to while away the
tedium of harvest.

The current Brexit deadline will see us well into the Autumn
before any real progress is likely to be made, yet even
now as farmers plan for the new BPS scheme year, there is
almost no guidance on much heralded simplification of the
scheme, leaving farmers planning in the dark.
Despite this complete hiatus in progress at a macro level,
there have been plenty of developments within our own
UK law, some of which we highlight in this edition of
Agricultural Lore. On the partnership front I consider the
new Kingsley case on valuation of a partnership share
following dissolution. Charlotte Razay then brings us up to
date with latest developments in the doctrine of proprietary
estoppel with the Habberfield appeal and the Guest case.
The Upper Tribunal has handed down a stern (and painful)
warning on costs in the Cornerstone Telecommunications
case considered by Ben Sharples, which may have wider
implications for other tribunal cases.
For our “In Brief” contribution, employment specialist,
Laura Crang looks at the appropriate use of non-disclosure
agreements, in light of their recent criticism in the press and
Rob Bailey highlights a planning case on poultry farming,
noise and odour.
With so much development in the residential lettings sector,
Erica Williams explains the latest statutory changes and
Charlotte Razay focuses on a rarity - a judgment in a case
concerning a farm worker’s cottage let under the Rent
(Agriculture) Act 1976.

Subscribe

Rob Bailey considers the lessons which should be drawn by
employers and farm workers from a decision regarding a
tractor accident. Seema Nanua then draws our articles to a
2

Partnership
dissolution:

The Judge noted that he was being asked to make an
unusual order on a sale, as only a sale on the open market
would provide a definitive test of what the land was
actually worth.
However, he was satisfied, on the expert evidence, that a
view could be taken on the price to be paid, with sufficient
accuracy, so as to reduce the risks of Karim not receiving a
proper value for her interest. The purpose of the trust was
so that the farm land could be farmed by members of the
Kingsley family.

Is an open market
disposal the only option?

Tenancy and Partnership aspects

W

hen a dispute arises between joint owners of
land, then as long as the land is not a partnership
asset, it is dealt with under the Trusts of Land
and Appointment of Trustees Act 1996 (TOLATA). If
an application is made to the Court under TOLATA, the
outcome is commonly an order for sale and the property is
sold on the open market.

In the Kingsley case, two other points of interest were
dealt with. The first related to a parcel of land that Roger
owned, which he had allowed the partnership to occupy,
for which a rent was paid. Was that a tenancy under the
1986 Act? Counsel accepted in argument the proposition
set out in Harrison – Broadly v Smith [1964] that the
partnership could not acquire an agricultural tenancy over
land which was owned by one of the partners, as the
partner could not grant himself a licence over
land he owned.

While that is the most common outcome, it is not
the only one. Where land is owned by family
members, and has been for generations,
an order for sale can be unpalatable. In
the recent case of Kingsley v Kingsley,
Deputy High Court Judge Ashworth
QC had to consider if he could and
should take a slightly different
path.

Karim and Sally had agreed that the
partnership be wound up, but there
was one aspect of the accounts
which was referred to the Court to
determine. The accounts showed
a large sum of money spent
by the partnership on erecting
the buildings on the farm
(which was not a partnership
asset). The Judge accepted the
proposition that, where a partner
expends money on property
belonging to one or more of the
partners, the Court can direct that
the improved value of the property
can be treated as a partnership
asset. When that needs to be done,
depends upon what the parties agreed
should happen as a result of the outlay of the
partnership monies.

The case
Roger Kingsley farmed in
partnership with his sister Sally.
Roger died in 2015 and that led
to the automatic dissolution of
the partnership. Roger’s widow,
Karim, applied to the court for an
order for sale. Sally defended that
claim by asking the Court for an order
that she be entitled to buy Roger’s share
of the land, at a price to be determined by
the Court.
The Court has a wide discretion under TOLATA, going
beyond simply an order for sale the Court can make any
order it sees fit. Obviously the Court will have an eye to
the fact that a sale on the open market gives a degree of
certainty; it is the value of the land on any given day.

Karim’s barrister submitted that since the figure for freehold
property improvements was included within the accounts,
that evidenced an agreement between the parties that
the improved value of the property should be treated as a
partnership asset. The Judge did not accept that. He held
the view that it was simply an accounting concept. Since
Roger and Sally held the land 50/50, but the partnership
shares were not equal, there was no evidence to show
that the parties intended that their interest in the buildings
should be held in any other way other than in accordance
with their interests in the farm land. The value of the
buildings had already been included in the valuation of the
land.

In considering Sally’s request, the Judge was presented with
the usual experts’ reports on valuation. He considered how
great the risk was that the price was too low. However the
Judge accepted he did not need to be satisfied that there
would be no risk whatsoever to Karim before ordering a
sale. Unlike the position of Trustees, the Court did not
need to consider the best price for the beneficiaries. The
Court’s discretion went much wider than that.

The factual position set out in Kingsley is one that can
be identified in farming families across the country. The
decision serves as a reminder of the wide discretion that
the Court has in resolving these disputes.

That said, there are a number of factors which TOLATA
requires the Court to take into account. The one that was
relevant in this instance was the purpose of the trust that
had been created by two people owning jointly. It is a
question of looking at the intention of the parties who
created the trust at the time it was created.

Vivienne Williams
Partner
vivienne.williams@michelmores.com
0117 906 9302
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Proprietary Estoppel:
Habberfield and Guest
confirm the direction of
the Courts

I

n our spring 2018 edition of Agricultural Lore we
reported on the first instance decision in the farming
proprietary estoppel case of Habberfield v Habberfield
[2019].
The Court of Appeal has now presided over the case and
upheld the first instance decision of Justice Birrs, who
awarded the successful claimant, Lucy, a sum of £1.2m in
satisfaction of her claim.
Jane, the defendant who is Lucy’s mother, appealed on the
following grounds:-

•

When looking at proportionality, Lucy’s expectation
is not determinative of the relief to be granted. The
question was whether the award was out of all
proportion to the detriment suffered. Unless there are
exceptional circumstances, it would not be equitable to
award a claimant more than their expectation.

•

Payment had to be made during Jane’s lifetime. The
inevitable consequence of this is that the farm must be
sold.

1.

that an offer made to Lucy in 2008, which would 		
have resulted in Lucy receiving a viable dairy farm, 		
meant that it was not unconscionable for Jane and
her late husband, Frank, to resile from their assurances;

The Court of Appeal took the opportunity to emphasise
the wide discretion that Judges have when determining
proprietary estoppel claims. This makes it increasingly
difficult, if an estoppel claim is litigated through the courts,
to predict with any certainty how the Court might apply its
discretion and what the outcome might be.

2.

the award was disproportionate to the detriment; and

Guest v Guest [2019].

3.

the cash award should not have to be paid during
Jane’s lifetime.

In yet another recent successful farming proprietary
estoppel case, Guest v Guest [2019], the judgment of
which was handed down back in April, the Judge was
clear that the breakdown in family relations meant that a
clean break solution had to be achieved. In exercising his
discretion, the Judge decided that the appropriate remedy
was for a lump sum to be paid to the claimant, Andrew, by
his parents, David and Josephine, the defendants.

The appeal and cross-appeal were dismissed.
Court of Appeal decision
The Court of Appeal found that:•

Lucy’s rejection of the offer was not a complete
defence to the claim; it was a factor to be taken into
account when determining how the equity was to be
satisfied.

•

The 2008 offer was not put to Lucy on the basis that
if she rejected it that she would lose all prospects
of future inheritance. Lucy continued to rely on the
assurances that had been made to her after 2008 and
the Judge at first instance had been right to conclude
so.

The lump sum to be awarded was 50% (after tax) of the
market value of the dairy farming business that was carried
on at the farm together with 40% (after tax) of the value of
the farm land and buildings. A significant sum is going to
have to be raised by David and Josephine, which is likely to
lead to the farm or parts of it having to be sold.
In proprietary estoppel cases so much depends on the
witness evidence at trial and the view taken by the judge.
Early resolution is always in the best interests of the parties.

Charlotte Razay
Associate
charlotte.razay@michelmores.com
0117 906 9314
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Electronic Communications Code:
Excessive Costs Consequences

T

Right of access for survey

he Upper Tribunal has handed down a stern warning
in the latest Electronic Communications Code case
of Cornerstone Telecommunications Infrastructure
Ltd (CTIL) v Central Saint Giles General Partner Limited &
Clarion Housing Association Limited [2019] , which could
have wider implications for other Tribunal cases.

CTIL sought access to the first respondent’s building and
explained what the survey would entail. Problems arose
when the question of the level of indemnity for claims
arising from the exercise of the Code rights was discussed.
CTIL wanted to cap at £1 million and the first respondent
wanted £10 million. The Tribunal observed that such a
figure seemed excessive given the duration and purpose of
the access required.

The dispute initially concerned access to a building to
carry out a survey. The Tribunal had only six months
previously determined, in the case of Cornerstone
Telecommunications Infrastructure Ltd v The University of
London [2018] that the right to enter a building to conduct
a non-intrusive survey was capable of being a Code right.
The Tribunal was less than impressed that it was being
asked to decide the same issue again and matters were not
improved by the fact that agreement had been reached on
the Tribunal steps and the only issue left in dispute was the
“staggering” level of costs.

The indemnity dispute prompted CTIL to seek interim Code
rights. In doing so they sought access for the full extent
of Code rights over a 28 day period. Such rights were
significantly broader than their first survey request and
included the ability to interfere or obstruct building access.
The compromise agreement reached between the parties
involved CTIL conceding the £10 million demand, whilst the
first respondent allowed the survey to proceed on condition
that no equipment would be permanently installed as part
of the process.

It is sobering for all involved in Tribunal proceedings that in
light of the conduct of the proceedings by the successful
party, which was branded “wholly disproportionate to the
dispute”, the party was only able to recover about 20% of
their costs from the other side.

Costs
As in so many cases, the real row was over costs. CTIL
said they had won because they got their site survey on
the terms they originally asked for. They had come to the
Tribunal to achieve that, so they should get their costs.

The Tribunal has put down a clear marker in a judgment
which criticises both sides and discourages senseless
disputes involving disproportionate and inappropriate
conduct. Access for surveys is clearly not considered to be
a Code issue, which justifies Tribunal time. The Code is
meant to be nimble and cost effective and obstruction of
preliminary surveys could hinder its objectives.

The first respondent sought its costs on the basis that
they had agreed the original site survey request and the
only issue was the £10 million indemnity, which CTIL had
accepted.

5

Responsibility for the level of costs
The Tribunal agreed that the first respondent’s response
querying the need for the full extent of Code rights was
perfectly reasonable. However, the first respondent was
criticised for not waiting for an explanation and adopting
a confrontational tone, together with making unnecessary
demands for technical information. Such demands had not
been considered necessary when the basic site survey terms
had been agreed.
The Tribunal decided that the standoff had been caused
by CTIL gold plating its access requirements and the
obstructive approach of the first respondent. The second
respondent also sought its costs stating that it could not
grant access when the freeholder was refusing it. The
Tribunal did not agree that this was a correct reading of
the legal relationship between the respondents and could
not see why the housing association needed separate
representation.

Arguments about whether a Code agreement should
be enforced were described by the Tribunal as “window
dressing”, although CTIL can be said to have won that
point, as the agreement reached conceded such rights
should be granted.
The other main issue, apart from the indemnity, was
how the rights of access should be expressed. The row
was provoked by CTIL when they adopted a scattergun
approach in asking for all Code rights. However, the
Tribunal found the first respondent’s position “at best
obtuse, and at worst deliberately obstructive.”
So, whilst the respondents were the successful parties,
the proceedings were conducted in a manner which was
wholly disproportionate to the dispute. As such, although
CTIL was ordered to pay the costs of the respondents, they
were capped at £5,000 each. The overall costs were over
£100,000 so it seems likely that only about 20% of the
actual costs incurred by the respondents were recovered.

The decision

Tribunal’s conclusion

The Tribunal decided that the successful parties were the
first and second respondents in the light of the agreement
reached. The fact of that agreement meant the Tribunal did
not have to consider the respondents’ arguments to resist
the granting of Code rights. However, in another warning,
it confirmed that overly technical arguments about the
form of Code notices would not succeed, in line with the
decision of Cornerstone Telecommunications Infrastructure
Ltd v Keast [2019].

The judgment makes it clear that rows about surveys are
unwelcome and if they have to be heard, recovery of costs
on the scale incurred in this case will not be permitted.
However, landowners will welcome the Tribunal’s parting
shot which is that unquestioning cooperation from property
owners cannot be demanded. As the Deputy President
observed, “the claimant’s wooing of potential site providers
has become a little less rough, but its technique still has a
long way to go.”

Ben Sharples
Partner
ben.sharples@michelmores.com
0117 906 9303
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In Brief:

Poultry farming:
Dust and odour

Employment: Using non-disclosure
agreements
The use of non-disclosure agreements (NDAs) in an
employment context has had significant media attention
lately, particularly in the wake of allegations against Harvey
Weinstein and Sir Philip Green. They are, however, not
a new concept and remain an appropriate tool in many
circumstances, which have nothing to do with preventing
employees from revealing allegations of misconduct.
Protecting confidential information
NDAs are commonly used to protect confidential
information acquired by employees, workers and
contractors from being inappropriately shared, either
publicly or commercially, to a competitor. They can also be
used to avoid reputational damage.

I

n R (Squire) v Shropshire Council [2019] the Court of
Appeal quashed planning permission granted for intensive
poultry farming due to deficiencies in the environmental
impact assessment (EIA).

NDAs can be standalone agreements but, more commonly,
take the form of confidentiality clauses within existing
employment contracts and consultancy agreements.
Confidentiality clauses also appear in settlement
agreements (documents used to resolve employment
disputes) to prohibit future use or disclosure of confidential
information after the employment relationship has ended.

Planning permission had been granted for the erection of
four buildings to house 210,000 chickens. The EIA, carried
out as part of the planning process, considered the impact
of odour and dust arising from the use of the buildings
and referred to the disposal of the poultry manure as an
agricultural fertiliser, on both the operator’s land and thirdparty land. The operator’s neighbour was concerned about
the odour and dust, which would result from the storage
and spreading of the manure and sought to challenge the
grant of the planning permission through judicial review.

An effective NDA will explain what information must
remain confidential and the circumstances under which it
can be disclosed or used. It is not legally possible to prohibit
an employee from making certain “protected disclosures”
to a relevant body (ie to “blow the whistle” on malpractice,
wrongdoing or criminal activity), so any NDA purporting to
prohibit this will be void.

At first instance, the High Court upheld the decision. One
factor in this judgment was that the site’s operation would
be subject to the Environmental Permit regime. Among
other things this required the operator to submit a Code of
Good Agricultural Practice-compliant manure management
plan.

Many farms and agricultural businesses will develop their
own trade secrets, plans, concepts, financial information,
technical data and know-how, as well as holding that
of other key parties, such as suppliers, agents and
customers. Some farms are also targeted by environmental
campaigners and animal rights protesters and may need to
control information about their crops or practices. NDAs
can therefore be a vital tool to the longevity of an agribusiness by preventing individuals from using or disclosing
confidential information to its detriment.

In allowing the subsequent appeal, the Court of Appeal
found that the EIA was deficient as it did not consider dust
and odour issues arising from the storage and spreading
of the manure. It was held that the requirement to submit
a manure management plan was no substitute for the
lack of proper assessment in the EIA, especially as the plan
wouldn’t need to cover the third party land where the
manure would be spread, whereas the EIA would. As the
planning officer involved had not attempted to make good
the deficiencies of the EIA when advising the planning
committee, the grant of planning permission was unlawful.

Future developments
A recent House of Commons Committee report has
condemned the use of NDAs and make wide ranging
recommendations. These are considered by Nikki Duncan
in her article on our website. We will keep a close eye on
developments, but in the meantime it is vital that NDAs are
drafted carefully to ensure that the information sought to
be protected is specified with as much detail as possible, to
avoid the clause being unenforceable.

This case is a useful reminder of the importance of
environmental assessments in the planning process. It also
illustrates the difficulties where planning regulation runs
in parallel with other regulatory matters. Where this is the
case decision-makers need to consider any gaps in the
regulations and whether these can be resolved through the
planning process.

Laura Crang
Solicitor
laura.crang@michelmores.com
0117 906 9365

Rob Bailey
Solicitor
rob.bailey@michelmores.com
0117 906 9369
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Rural dwellings:

A residential revolution

I

n what is being described as “the biggest change to the
private rental sector for a generation” the Government
has recently reported that it intends to abolish the use of
section 21 Notices, seeing an end to the so called “nofault” eviction process for assured shorthold tenancies
(“ASTs”).
At the same time, the Homes (Fitness for Human
Habitation) Act 2018 and the Tenant Fees Act 2019 have
recently come into force - the latest in a whole series of
statutory restrictions introduced since 2015. It appears that
the statutory freedom enjoyed by landlords since 1989 is
well and truly coming to an end.
Section 21 proposal
Currently, under Section 21 Housing Act 1988, landlords
may terminate a periodic AST without providing a reason
for doing so and with as little as 8 weeks’ notice.
The procedure for ASTs has historically been criticised
by tenants’ associations and more recently by the Prime
Minister, who has labelled it “unfair and ‘wrong”. Its
abolition is therefore welcome news for tenant groups,
however will remove certainty and autonomy from property
owners, in what is otherwise a highly regulated area.
Although “no-fault” evictions will end, landlords will still be
able to terminate ASTs provided they establish a legitimate
reason for doing so, eg wanting to move into the property
themselves or wanting to sell the property.
In a bid to level the playing field between landlords and
tenantes the wider reform package also includes proposals
to improve the Section 8 eviction process (the process for
obtaining possession, where a tenant is in default) including
speeding up the court process. This is welcome news for
landlords as currently the Section 8 process is costly and
time consuming, with cases being drawn out over long
periods due to oversubscribed court lists.
It is unclear when the proposed changes will come into
effect, but until they do Section 21 will remain in force.
Landlords wishing to regain possession in the near future,
would therefore be well advised to press on and serve a
Section 21 notice soon, before it is abolished.

Homes (Fitness for Human Habitation) Act 2018
Under this Act a new covenant will automatically be implied
into most new residential tenancies of less than 7 years,
granted after 20th March 2019 (including those which
continue as statutory or contractual periodic tenancies after
that date) a covenant that the dwelling is fit for human
habitation throughout the tenancy. For tenancies caught by
the Act and created before 20th March 2020 the implied
covenant starts as from 20th March 2020. If a dwelling is
not up to the appropriate standard a tenant will be able to
take action in the courts for breach of covenant. Further
details are available on the Government website.
Tenant Fees Act 2019 (“TFA”)
The TFA applies from 1st June 2019 to the grant of all new
ASTs, licences to occupy and student accommodation. For
existing tenancies there is a period of grace until 1st June
2020.
The TFA imposes a ban on requiring any payments from
tenants or their guarantors, apart from certain “permitted
payments”, set out in schedule 1 to the TFA. The Act
also prohibits landlords and letting agents from requiring
tenants to enter a contract with a third party for a service
or insurance, although there are a number of limited
exceptions.
Sanctions are imposed for non-compliance, including
restrictions on using the s21 eviction procedure, if a
Landlord has taken prohibited payments and not returned
them. For further details see the Government website.

Erica Williams
Associate
erica.williams@michelmores.com
0117 906 9353
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Farm cottages:

Finding a way through the statutory maze

T

he offering of accommodation with employment
remains a familiar scenario on many farms and
rural Estates. Since the passing of the Housing Act
1988 (“HA 1988”) and the creation in 1989 of Assured
Shorthold Tenancies (“AST”), the vast majority of lettings
to agricultural workers have been on ASTs with extremely
limited security of tenure.

Qualifying licence or tenancy

•

A dwelling-house let as a separate dwelling to an
individual who occupies the house as his/her principal
home.

There remain in existence, however, a good number of
secure tenancies, which are governed by the predecessor of
the HA 1988, the Rent (Agriculture) Act 1976 (“1976 Act”).
For the first time in nearly 30 years, the 1976 Act has been
given judicial consideration by the Upper Tribunal in the
recent decision of Hook v Hawkins [2019]. The Judgment
provides a useful analysis of the rights of an agricultural
worker and his family, with the added complication of a
divorce.

•

A licence under which a person has exclusive
occupation of a dwelling-house.

The following arrangements will qualify for protection:

The definition excludes lodgers, workers provided with bed
and board, and workers sharing accommodation with their
landlord or other people (e.g. hostel accommodation); but
protection bites if the occupier shares with 2 other workers
or fewer.
Implications of 1976 Act Protection

Background: Protection under the 1976 Act
To be a protected occupier the occupier must satisfy the
following 3 stage test under s 2(1):
1.
2.
3.

He/she is a qualifying worker;
He/she occupies the dwelling-house under a 		
qualifying tenancy or licence; and
The dwelling-house is in qualifying ownership.

Qualifying Worker
•

The occupier must be employed; self-employed
agricultural workers will not be protected.

•

The employment must be in agriculture; NB
gamekeepers are not employed in agriculture.

•

There is a 2 year qualifying period - the occupier must
show that he/she has worked full time (at least 35
hours per week) for not less than 91 out of [the last]
104 weeks (unless suffering from a qualifying injury or
disease).

•

The occupier has lifetime security of tenure (via creation
of a statutory tenancy when original contract comes to
an end – usually linked to the employment contract).

•

The Landlord has very limited ability to recover vacant
possession.

•

Occupier has one right of succession.

•

Regulated rents are imposed (known as fair rents)
which may be 60-70% of open market value.

The Hook v Hawkins case
Anne Hawkins married her husband, Trevor, in 1975.
Around the same time, Trevor was employed in agriculture
by the original land owners. Trevor did not have a written
employment contract.
A property (2 New Cottages in Shifford) was made available
for Anne and Trevor to live in. No rent was paid. The couple
had two children whilst living there.
9

In April 1990, Trevor and Anne split. Trevor ceased
employment and moved out of 2 New Cottages. Anne and
the children continued residing there. In June 1991 Anne
and Trevor divorced.
In around 1992 or 1993 the original landowners told
Anne that they required 2 New Cottages for another farm
worker and provided her with the use of Carlan Cottage in
Bampton. Anne started paying £200 per month in rent. No
written tenancy agreement was entered into. The landlords
told Anne that if another property became available in
Shifford, she and the children could move into it.
In 1995 Anne and the children moved into 1 New Shifford
Farm Cottage, which is the subject of the dispute. Anne
continued paying £200 per month rent. In September 2015
Anne was informed that James and Fiona Hook had
become her landlords.
The question before the Upper Tribunal
was whether Anne’s tenancy was a
‘protected tenancy’ under the 1976
Act or whether it was an ‘assured
tenancy’ governed by the HA and
as such, whether the First-Tier
Tribunal (“FTT”) had jurisdiction
to deal with a notice proposing
rent under an assured periodic
tenancy. At first instance, the
FTT determined that Anne had a
‘protected tenancy’, but did not
appear to confine that to the 1976
Act, but also referred to the Rent Act
1977.
Assured Tenancies
Assured tenancies are another form of statutory tenancy.
Any tenancy created between 15 January 1989 and 28
February 1997 will be an assured tenancy, unless the tenant
was served with prior notice, that an Assured Shorthold
Tenancy was being created.
The hallmarks of an assured tenancy are:•
•
•
•
•

Minimum rent requirement of £250 per annum.
There is no rent regulation.
Lifetime security of tenure is conferred on the tenant.
The landlord has limited ability to obtain vacant
possession
Assured tenancies confer one right of succession to
qualifying family members.

Hook v Hawkins: The Decision
On appeal the Upper Tribunal reversed the FTT’s decision.

The Upper Tribunal were clear that there was no question
of Anne or Trevor having any statutory protection under the
Rent Act 1977.
Trevor satisfied the qualifying criteria in section 2(1) of
the 1976 Act and it was Trevor alone who was granted
a qualifying licence of 2 New Cottages, because he was
allowed to occupy the premises under the terms of his
employment and no rent was paid, which pointed to a
service occupancy, as opposed to a tenancy.
The Upper Tribunal emphasised the wording of section 2(1)
which states:

“he shall be a protected occupier of the dwelling-house if (a) he is a qualifying worker…”
Anne was never a qualifying worker, so was
never a protected occupier during Trevor’s
employment.
When Trevor ceased his employment
in 1990 and left 2
New Cottages the licence came
to an end. Section 1(6) of the
Matrimonial Homes Act 1983
came into play here. Section 1(6)
allowed Anne’s occupation to be
treated as occupation by Trevor.
As a result, section 4(1) of the
1976 Act, which allows a widow
of the occupier to succeed to the
statutory tenancy, came into effect.
When the divorce was finalised in June
1991 Anne’s continued occupation of 2 New
Cottages no longer constituted occupation by Trevor.
At this time, the statutory tenancy ended. Anne could not
enjoy a statutory tenancy in her own right because she had
never been a qualifying worker and she had not enjoyed
the benefit of a qualifying licence or tenancy.
As such, Anne was deemed to be occupying under
an assured periodic tenancy under the HA 1988, the
consequence of which is that the landlord can now charge
her an open market rent.
Conclusion
Residential tenancies can be fiendishly complicated,
especially where an agricultural worker has been occupying
a farm cottage (or a series of cottages) for many years. It
is vital that an accurate assessment is made of their status
under the various statutory regimes before steps are taken
to impose or review a rent, draw up a written agreement
or make any changes to their tenancy. Similarly landowners
need to tread carefully and obtain proper advice when
granting new tenancies to agricultural workers or potential
agricultural workers.

Charlotte Razay
Associate
charlotte.razay@michelmores.com
0117 906 9314
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Tractor Safety: Lessons for Employers

T

he recent case of Palmer v Perrins Hills Partnership
(2019), in which the High Court dismissed a
negligence claim by an agricultural worker against his
employer, provides useful guidance on employers’ duties in
relation to farm machinery.
The case
Mr Palmer was seriously injured in a road accident, during
which he lost control of his employer’s tractor and crashed
into a ditch. Mr Palmer claimed against his employer in
negligence, arguing that the loss of control was caused by
a pre-existing defect with one of the tractor’s tyres, which
the employer had failed to spot and remedy.
The main focus of the judgment was a forensic and highly
fact-specific analysis of whether the tyre defect was the
cause of the accident or a consequence of it. Ultimately,
the Court held that the tyre defect was more likely a
consequence of the accident and Mr Palmer’s claim failed.
System of maintenance
The Judge, however, also considered how he would have
decided the other issues had he found that the tyre defect
caused the accident. The employer admitted that the
system for checking tractor maintenance was a simple
“look round” most days when using the tractor. Without
determining what level of inspection was necessary, the
Judge found that this system of inspection was “clearly
inadequate” and that he would have found the employer
negligent if it had been proved that the tyre defect was
pre-existing and discoverable.

Contributory negligence
The Judge also considered the question of contributory
negligence, because Mr Palmer was not wearing his
seatbelt; a factor which had a substantial impact on the
severity of Mr Palmer’s injuries. The conventional approach
in such cases would be to reduce any compensation by
20% - following Froom v Butcher (1976).
However, Mr Palmer argued for a smaller deduction, as
his employer knew that he did not wear a seatbelt when
driving the tractor and had never told him to wear one.
In fact, Mr Palmer and one of the employer’s partners
had previously made fun of another agricultural worker
for wearing his seatbelt. The Judge found that the
conventional deduction for contributory negligence should
therefore be halved in this case. The Judge suggested that
he would have adopted a similar approach to a driver being
under the influence of drugs or alcohol or to a farm worker
using power equipment without the appropriate guards or
protective equipment.
Lessons for employers
This case provides clear warnings to agricultural employers
about the importance of implementing an adequate
system of thorough and regular safety inspections on farm
machinery. The law requires employers to ensure that work
equipment is maintained in efficient working order and in
good repair. Appropriate steps must also be taken to ensure
the health and safety of employees and others when at
work, including time spent driving. Whilst the inevitable
risks associated with driving cannot be completely
controlled, employers have a clear responsibility to take all
reasonable steps to manage these risks and do everything
reasonably practicable to protect individuals from harm,
both inside and outside of the workplace.

Rob Bailey
Solicitor
rob.bailey@michelmores.com
0117 906 9369
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Fencing easement:
So near yet so far!

F

or decades there has been a problem with enforcing
obligations to maintain boundaries, where property
changes hands. The Court of Appeal recently
considered this issue in the case of Churston Golf Club Ltd
v Haddock [2019], but resiled from creating an enforceable
easement, confirming instead that a fencing obligation in
a conveyance was a positive covenant and therefore could
not bind future owners and occupiers.
The case serves as an important reminder of the law
regarding fencing obligations. It further emphasises the
importance of drafting clauses carefully to give effect to the
parties’ intentions.
The facts
In Churston, a 1972 Conveyance contained, at clause 2,
a “covenant” by the purchaser in favour of the owners
of adjoining land (who were also a party to the Deed) as
follows:

“The Purchaser hereby covenants with the Trustees
that the Purchaser and all those deriving title under
it will maintain and forever hereafter keep in good
repair at its own expense substantial and sufficient
stock-proof boundary fences walls or hedges along
all parts of the land hereby conveyed as are marked T
inwards on the plan annexed hereto”.
The current tenant of the adjoining land (Mr Haddock)
subsequently sought to enforce clause 2 against the tenant
(Churston Golf Club Ltd) of the land conveyed under the
1972 Conveyance. Mr Haddock argued that the obligation
created by the 1972 Conveyance was a fencing easement
and as such it bound any successors in title.
High Court decision
The High Court agreed with Mr Haddock and found that it
was enforceable against Churston as tenant (and successor
in title) of the land conveyed under the 1972 Conveyance.
Had the decision of the High Court stood, this case would
have been the first example of an express obligation in a
conveyance being held to create a fencing easement (in the
proper sense).
Court of Appeal decision

The Court of Appeal held that there was no justification for
construing Clause 2 as anything but a positive covenant to
fence. Such covenants were incapable of binding successors
in title without an appropriate mechanism to do so (e.g. a
chain of indemnity covenants). Clause 2 was not a fencing
easement.
Given its decision, it was unnecessary for the Court to go
on to decide whether, as a matter of principle, a fencing
easement could be created by express grant. That point,
once again, remains unclear.
So what can be done?
The Court of Appeal decision brings the case back in line
with the well-established principle of law that a positive
covenant will not, by itself, bind future owners and occupiers. The decision also serves as a significant reminder of the
importance of careful drafting to reflect the parties’ true
intentions.
Where land is to be conveyed subject to a fencing obligation, that is intended to bind future owners and occupiers,
a draftsman must include an appropriate mechanism in the
transfer, to ensure direct covenants are provided by future
owners/occupiers at the time of purchase or grant of tenancy. Without this, the obligation is unlikely to bind anyone
but the original contracting parties.
Until we have a decision which specifically decides whether
a fencing easement (in the proper sense) can be created by
express grant, this is likely to remain best practice.

Following an initial appeal to the High Court, which was
dismissed, the Court of Appeal allowed Churston’s appeal,
overturning the decision of the High Court.

Seema Nanua
Solicitor
seema.nanua@michelmores.com
0117 906 9328
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Backpage quiz
The Quiz this quarter is all about crop identification.
The pictures below show commercially available crops or seed mixes, all you need to do is identify what they are (bearing
in mind that some pictures might include more than one plant type).
Bonus points awarded for naming varieties, and any other verifiable extra information you can add.

2

1

4

3

6

5

Please email your answers to: adam.corbin@michelmores.com by 13 September 2019.
Everyone who submits the correct answers will be included in a prize draw to win a bottle of sparkling
wine.
The answers will be provided and the winners announced in the next edition. Good luck!
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Backpage quiz answers
The quiz last quarter was most unpopular! After some
cajoling entries were received and the victor was Guy
Sampson of Savills in Wooler, Northumberland.

Congratulations to Guy, (pictured to the right) the proud
recipient of a bottle of sparking wine.
Rhian Howells of Cooke and Arkwright, and Peter Morrie
of John E Jeremy were very close runners up, and receive a
Michelmores Pencil for all of their hard work.

Thanks to all of those who took part, the questions and answers are set out below:
(2) In this Act a “client account” means a current or
deposit account which—

1) If you have been referred a client by another
firm of surveyors (upon the basis that they lack the
relevant expertise), can you rely upon the other firm’s
due diligence for the purposes of the anti-money
laundering regulations?

(a) is with an institution authorised for the purposes of
this section, and
(b) is in the name of a person who is or has been engaged
in estate agency work; and

Answer: Yes, The Money Laundering, Terrorist Financing
and Transfer of Funds (Information on the Payer)
Regulations 2017 at re. 39 provide that Relevant persons
are still able to rely on the CDD carried out by a third party
if that third party is either subject to the MLR 2017 or an
equivalent regime. However, the conditions for doing so
are prescriptive. The third party must effectively provide
the CDD information it has obtained and enter into a
written agreement under which it agrees to immediately
provide copies of all CDD documentation in respect of the
customer and/or its beneficial owner.

(c) contains in its title the word “client”.
3) Which of the below is not a data protection
principle?
Data must be:
A - Fairly and lawfully processed
B - Processed for limited purposes
C - Adequate, relevant and not excessive
D – Kept only in the direct control of the data
processor

2) Can an estate agent keep client’s money for them?
If so are there any special rules that apply to how it is
kept?

Answer: Ch. 2 of the Data Protection Act 2018 prescribes
as follows with regard to data:

Answer: Estate Agents Act 1979:

• Fairly and lawfully processed
• Processed for limited purposes
• Adequate, relevant and not excessive
• Accurate
• Not kept for longer than is necessary
• Processed in line with your rights
• Secure
• Not transferred to other countries without adequate
protection

14 Keeping of client accounts.
(1) Subject to such provision as may be made by accounts
regulations, every person who receives clients’ money in
the course of estate agency work shall, without delay, pay
the money into a client account maintained by him or by a
person in whose employment he is.

Cont...
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Backpage quiz answers
cont...
(5) This section does not apply in relation to—

4) Can a qualified surveyor sign a 10 year business
lease on behalf of a client?

(a) a contract to grant such a lease as is mentioned in
section 54(2) of the Law of Property Act 1925 (short
leases);

At common law the general rule is that a person
sufficiently signs an agreement if it is signed in his name
and with his authority by someone else; and in such case
the agent’s signature is treated as that of his principal. A
lease can be signed by the surveyor as agent on behalf
of the client, but a deed can only be signed by the party
themselves unless the agent signing holds a power of
attorney entitling them to sign. The duration of this lease
indicates that it will be a deed, and as such any agent will
have to hold a power of attorney in order to sign it on
behalf of their principle.

(b) a contract made in the course of a public auction; or
(c) a contract regulated under the Financial Services and
Markets Act 2000, other than a regulated mortgage
contract a regulated home reversion plan, a regulated
home purchase plan or a regulated sale and rent back
agreement;
and nothing in this section affects the creation or
operation of resulting, implied or constructive trusts.

5) Nearly ten years ago a farmer and developer
agreed an option for the developer to purchase
potential development land form the farmer, upon
successfully obtaining planning permission. The
parties have now orally agreed an extension of
time for the purchase to 12 years. Does this later
agreement bind the farmer?

As such, an oral contract upon the lines set out above will
be insufficient to rescue the developer. The option is gone.
6) Do you need to hold the qualification ‘MRICS’ or
‘FAAV’ in order to provide an expert’s report on the
value of land that is compliant with Civil Procedure
Rules Part 35?

Answer: No. the Law of Property (Miscellaneous
Provisions) Act 1989 at section 2 states that:

Answer: No. Someone who was unqualified might be
cross examined upon the basis that they lacked the
requisite experience, but a particular qualification is not
required.

2 Contracts for sale etc. of land to be made by signed
writing.
(1) A contract for the sale or other disposition of an
interest in land can only be made in writing and only
by incorporating all the terms which the parties have
expressly agreed in one document or, where contracts are
exchanged, in each.
(2) The terms may be incorporated in a document either
by being set out in it or by reference to some other
document.
(3) The document incorporating the terms or, where
contracts are exchanged, one of the documents
incorporating them (but not necessarily the same one)
must be signed by or on behalf of each party to the
contract.
(4) Where a contract for the sale or other disposition of an
interest in land satisfies the conditions of this section by
reason only of the rectification of one or more documents
in pursuance of an order of a court, the contract shall
come into being, or be deemed to have come into being,
at such time as may be specified in the order.

15

The Agriculture team

Vivienne Williams

Peter Williams

Ben Sharples

Miles Farren

Partner - Agricultural Litigation

Partner - Agricultural Litigation

Partner - Agricultural Litigation

Partner - Agricultural Litigation

vivienne.williams@michelmores.com

peter.williams@michelmores.com

ben.sharples@michelmores.com

miles.farren@michelmores.com

+44 (0)117 906 9302

+44 (0)117 906 9300

+44 (0)117 906 9303

+44 (0)117 906 9304

Andrew Baines

Tom Hyde

James Baker

Andrew Tobey

Partner - Agricultural Litigation

Partner - Agricultural Property

Partner - Employment

Partner - Employment

andrew.baines@michelmores.com

tom.hyde@michelmores.com

james.baker@michelmores.com

andrew.tobey@michelmores.com

+44 (0)117 906 9336

+44 (0)117 906 9306

+44 (0)1392 687657

+44 (0)1392 687533

Phillip Wolfgang

Jonathan Riley

Sandra Brown

James Radcliffe

Partner - Agricultural Property

Partner - Head of Private Wealth

Partner - Private Wealth

Partner - Private Wealth

phillip.wolfgang@michelmores.com

jonathan.riley@michelmores.com

sandra.brown@michelmores.com

james.radcliffe@michelmores.com

+44 (0)1392 687720

+44 (0)20 7659 7660

+44 (0)117 906 9307

+44 (0)117 906 9330

Adam Corbin

Edward Porter

Paul Beanlands

Ian Holyoak

Partner - Agricultural Litigation

Partner - Private Wealth

Partner - Commercial Property

Partner - Energy & Renewables

adam.corbin@michelmores.com

edward.porter@michelmores.com

paul.beanlands@michelmores.com

ian.holyoak@michelmores.com

+44 (0)117 906 9324

+44 (0)117 906 9312

+44 (0)20 7659 4659

+44 (0)1392 687682

Jemma Lascelles

Caroline Baines

Robin Tilley

Josie Edwards

Director of Personal Tax

Consultant Professional Support Lawyer

Associate

Senior Associate - Agricultural Litigation

jemma.lascelles@michelmores.com

caroline.baines@michelmores.com

robin.tilley@michelmores.com

josie.edwards@michelmores.com

+44 (0)1392 687542

+44 (0)117 906 9332

+44 (0)1392 687437

+44 (0)117 906 9337

The Agriculture team

Rachel O’Connor

James Frampton

Sarah Phillips

Senior Associate - Agricultural Litigation

Charlotte Razay

Senior Associate - Private Wealth

Senior Associate - Planning

rachel.o’connor@michelmores.com

Associate - Agricultural Litigation

james.frampton@michelmores.com

sarah.phillips@michelmores.com

+44 (0)117 906 9308

charlotte.razay@michelmores.com

+44 (0)1392 687505

+44 (0)117 906 9354

+44 (0)117 906 9314

Rajvinder Kaur

Ed Fowler

Sarah Hansford

Laura Crang

Associate - Disputed Wills & Trust

Associate - Agricultural Property

Solicitor - Agricultural Property

Solicitor - Employment

rajvinder.kaur@michelmores.com

ed.fowler@michelmores.com

sarah.hansford@michelmores.com

laura.crang@michelmores.com

+44 (0)117 906 9352

+44 (0)1392 687716

+44 (0)117 906 9340

+44 (0)117 906 9365

Seema Nanua

Erica Williams

Rob Bailey

Henry Garden

Solicitor - Agricultural Litigation

Solicitor - Agricultural Litigation

Solicitor - Agricultural Litigation

Solicitor - Tax, Trusts & Succession

seema.nanua@michelmores.com

erica.williams@michelmores.com

rob.bailey@michelmores.com

henry.garden@michelmores.com

+44 (0)117 906 9328

+44 (0)1392 687608

+44 (0)117 906 9331

+44 (0)117 906 9366

Harry Cousens

Jake Rostron

Solicitor - Tax, Trusts & Succession

Trainee Legal Executive

harry.cousens@michelmores.com

jake.rostron@michelmores.com

+44 (0)1392 687429

+44 (0)117 906 9305

Valerie Bond
Trainee Solicitor - Agricultural Litigation
valerie.bond@michelmores.com
+44 (0)117 906 9367

Helen Bray
Trainee Solicitor - Tax, Trusts &
Succession
helen.bray@michelmores.com
+44 (0)1392 687782

