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Welcome to
Agricultural Lore
Introduction by Vivienne Williams
Welcome to the December Edition of
Agricultural Lore.

W

ith another general election only 2 weeks away
and so much of the national debate being centred
around Brexit, much is made of the stagnation
felt in the UK. It is true that within the Agriculture industry
many issues are being held back, pending the election of
a new government and a final decision on Brexit; consider
the proposals for landlord & tenant reform, as well as
plans for the new British agriculture policy. However I
can also reflect on the very considerable development in
thinking there has been, over this same period of time, on
environmental issues and sustainable agriculture.

Vivienne Williams
Partner
vivienne.williams@michelmores.com
0117 906 9302

Three years ago the proposal to link all subsidies to
environmental and rural development objectives was
greeted with very real surprise and concern, whereas now,
against a backdrop of action by extinction rebellion and
Greta Thunberg’s campaign, such ideas feel part of the
mainstream.

In our Learning the Law slot Hannah Drew explains when
electronic signatures and service by email are acceptable
by reference to a new court decision. We then bring this
bumper edition to a close with our Winter Quiz, which this
time focuses on tenancy covenants.

Discussions on issues like vertical farming, robotics, natural
capital assets and the potential for insect protein feed have
moved from theoretical research to real practice. It is with
great excitement this week that we are hosting the first
ever Michelmores’ Sustainable Agriculture Conference in
Bristol, providing insight into businesses and technologies
that are advancing sustainable practices in agriculture.
Amongst the speakers and workshops we are very much
looking forward to hearing from representatives of
Multibox, Small Robot Company, Innovate UK, Pipers Farm,
LettUs Grow and the Enterprise Europe Network.
Turning to Agricultural Lore, in this edition we highlight
a number of decisions which have been handed down by
our courts, covering a wide range of topics including the
Electronic Communications Code, restrictive covenants,
inheritance tax and grazing licences, whether solar panels
and fish are “fixtures”, interference with sporting rights,
the legal requirement for rest breaks and qualifying for the
lower “mixed use” rate of Stamp Duty Land Tax.
In addition, Peter Williams then brings many years’
experience in practice into explaining the potential pitfalls
of agricultural tenancies for those involved in developing
agricultural land, which is let out.

Subscribe here

With huge changes in the offing for residential tenancies,
the complications of the existing AST regime should not be
forgotten; Josie Edwards summarises the numerous rules
which, if breached, can often deprive landlords of their
ability to regain possession through the fast-track, no-fault
path.
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Electronic Communications Code:
Redevelopment to avoid Code rights

T

his is a further case in which the Tribunal had to consider
whether the claimant mobile telephone network
operators were entitled to rights (“Code rights”) pursuant
to Schedule 3A to the Communications Act 2003, known as
the Electronic Communications Code (“the Code”).
How the Code Works
The Code has been drafted to facilitate the development of
the mobile communications network and the Code rights now
give operators the same sort of extensive powers enjoyed by
water and electricity providers.
However, one of the limited circumstances in which occupiers
of land can resist the imposition of Code rights is where they
intend to redevelop the land and cannot reasonably do so
if Code rights are granted (paragraph 21(5)). This aims to
strike a pragmatic compromise, recognising that there are
circumstances in which the landowner’s right to use land
as he/she chooses should take priority over the need of
the public for “access to a choice of high quality electronic
communications services” as per the Code.
The Meyrick case
In the case of EE Limited & Hutchison 3G UK Limited v Trustees
of the Meyrick 1968 Combined Trust [2019] the Trustees
planned to redevelop the mast site by erecting their own mast
in place of the Claimants’. The key issue here was that, under
the Code, the landowner receives rent that is likely to be
considerably lower than the market rent previously payable. By
putting up their own mast they could exercise control over it
and charge a rent higher than that paid under the Code.
This would be possible as Code rights cannot be obtained over
electronic communications equipment, such as a mast, since
it is excluded from the Code definition of “land.” Therefore a
landowner who provides their own mast cannot be subjected
to Code rights.
The fundamental question here was whether the landowner
had a settled intention to carry out the redevelopment and, if
so, whether their motive was to prevent the Claimants from
claiming Code rights. If so, did that motive prevent them
claiming the protection of paragraph 21(5)?
Question of intention
This question of intention also arises in the context of Case B
of the Agricultural Holdings Act 1986 and section 31 of the
Landlord & Tenant Act 1954, which both operate to ease the
statutory security of tenure granted to tenants under those
regimes.
The Trustee’s redevelopment project provided for the
installation of a 35m lattice mast capable of supporting not
only mobile phone antennae belonging to the Claimants
and other operators, but also the apparatus required for
fixed wireless access broadband to serve the Estate. The
redevelopment could not reasonably be carried out if the
Claimants were granted the Code rights that they sought.
The difficult issue under paragraph 21(5) relates to the
landowner’s intention to redevelop. The Tribunal considered
the similar and potentially persuasive case law relating to
section 30(1)(f ) of the Landlord and Tenant Act 1954.
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The Tribunal questioned the financial viability of the proposed
Estate broadband project, but accepted the Respondents
could fund the redevelopment. Planning permission had been
granted and with their substantial resources, the Trustees
had a reasonable prospect of being able, by themselves and
without the need for the co-operation of the operators, to
bring about their redevelopment scheme.

That provision is one of the grounds on which a landlord
may recover possession of business premises at the end of
the term, despite the security otherwise offered to business
tenants under the 1954 Act.
The Tribunal agreed with the landowner that the case law
associated with section 30(1)(f ) is not binding authority in
the context of the Code and of paragraph 21(5). The Code
requires a fresh start. The principles applicable to the 1954
Act should be adopted, where they are relevant, although the
different context in Code cases must be considered.

(2) Does the landowner have a firm, settled and
unconditional intention to put their scheme into
effect?
The Tribunal questioned whether the Trustees had the
requisite intention, given that they appeared to have taken
no active part in the proceedings. However, they eventually
assumed that the main beneficiaries’ intentions were those of
the Trustees.

An additional dimension is that a redevelopment conceived
purely to prevent the acquisition of Code rights, which would
not be pursued if Code rights were not sought, will not
satisfy the test in paragraph 21(5) for the reasons given by the
Supreme Court in S Franses Ltd v Cavendish Hotel (London)
Ltd [2018].

It was accepted that a good internet connection and good
mobile phone coverage were important and perfectly
reasonable priorities for a landowner. However the Tribunal
did not believe that the Trustees intended to put the scheme
into effect.

Accordingly, the landowner can only defeat an application
for Code rights, if they can demonstrate that they have
both a reasonable prospect of being able to carry out their
redevelopment project and that they have a firm, settled and
unconditional intention to do so. If they intend to do so purely
in order to prevent the Claimants from getting Code rights
then they will fail.

The Tribunal took the view that it was put together in
response to the Claimants’ application for Code rights and to
defeat that application. Even if they were wrong about the
Respondents’ intention, their motivation in defeating Code
rights was perfectly clear. Accordingly the Trustees could not
rely on paragraph 21(5) of the Code.

(1) Does the landowner have a reasonable prospect of
carrying out the current scheme of redevelopment?
This is the objective limb of the test and the Tribunal had to
decide whether the landowner had a reasonable prospect of
putting the redevelopment into effect. There has to be a real,
not merely a fanciful, chance of this.

It would be interesting to see what the Tribunal makes of a
more thoroughly formulated scheme in any future case. In the
Meyrick case, they were highly critical of the financial viability
of the proposed scheme, its utility and whether there were
viable alternatives to provide Estate-wide broadband.

Ben Sharples
Partner
ben.sharples@michelmores.com
0117 906 9303
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Development: Pitfalls of agricultural tenancies

A

longer version of this article was published recently in
the Estates Gazette. It highlights some of the obstacles
facing a landowner who is trying to develop part (or
even the whole) of a farm let by him.
The Planning Dimension
Whether the agricultural tenancy is governed by the
Agricultural Holdings Act 1986 (‘1986 Act’) or the Agricultural
Tenancies Act 1995 (‘1995 Act’), the landowner’s first concern
is to achieve planning. As to that, the tenant is (in the
absence of an agreement to give up tenanted rights) likely to
oppose the planning application.
Are the Tenant’s personal circumstances a material
consideration in planning?

The starting point is whether the personal circumstances of
a tenant can be a “material consideration” for the purpose
of the determination of a planning application. The House
of Lords decided what is a material consideration in Great
Portland Estates v Westminster City Council [1985]. In that
case, Lord Scarman said that when considering the position
of a tenant in relation to planning application, the principle
of law is well settled, emanating from the earlier decision of
Lord Parker CJ in East Barnett Urban District Council v British
Transport Commission [1962].

An exception or reservation would, if possible, be construed
so as to preserve its validity. The Court would, where possible,
construe an exception or reservation as restrictively as was
required to avoid derogation from grant or a conflict with the
covenant for quiet enjoyment.

Tenancies under Agricultural Holdings
Act 1986

What Lord Parker decided was that, when considering
whether there has been a change of use “what is really
to be considered is the character of the use of the land,
not the particular purpose of a particular occupier”. The
test is, therefore, what is a material consideration in the
preparation of plans or the control of development. However,
Lord Scarman went on to consider whether the personal
circumstances of an occupier might be taken into account.
What he said was: “personal circumstances of an occupier,
personal hardship, the difficulties of businesses which are of
value to the character of a community are not to be ignored
in the administration of planning control”.

(a)

Notice to quit part

Usually the landowner only wants to develop part of the let
farm. The first issue is, therefore, whether a notice to quit
part can be given. At common law it cannot. However,
the landowner’s first port of call is whether the tenancy
agreement contains an express provision which allows him
to give notice to quit part. Such a provision is permitted by
Section 25 (2) (b) of the 1986 Act where the landlord seeks to
recover possession for a non-agricultural purpose.

The case of Welsh Ministers v Davies [2013] is an example
of where the Court of Appeal, reversing the decision of the
High Court, determined that the agricultural tenant’s personal
circumstances were rightly given little weight by the Planning
Inspector in that case.

(b)

Section 31

Where there is no contractual provision, Section 31 of the
1986 Act allows a landlord to give notice to quit part for
the reasons specified in that Section. They are the so-called
“public utility” grounds, covering things such as the provision
of allotments; opening up workings for coal, etc.; and
making a reservoir or a road or railway. The list, which has its
provenance in the Agricultural Holdings (England) Act 1875,
does include the planting of trees, but generally Section 31 is
of limited use to a landowner.

Planning Requirements
Over the years planning has become increasingly complicated.
Its sophistication has resulted in numerous conditions often
being applied even to relatively modest developments.
Conditions will often include environmental obligations and
the like. Sometimes it is necessary for the landowner to be
able to achieve access onto the tenanted farm in order to fulfil
planning conditions.

(c)

Severance

In those circumstances, a landowner will fall back upon the
third option which is the severance of the freehold reversion.
There is court authority (albeit from the period when public
policy in agricultural matters was paramount) indicating the
courts will look at the substance of the transaction in order to
ensure that it is genuine.

The recent decision of the High Court in Windsor-Clive v Rees
illustrates the difficulty for a landowner. In that case the
Court refused to grant an injunction to allow the Landlords
the access that they sought.
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Farm Business Tenancies

The transfer to agents of part of the title, to be held as bare
trustees, was successfully challenged in the Court of Appeal
in Persey v Bazley (1983). However, this does not mean
that every severance of the freehold by transfer between
connected parties is capable of challenge: see, for example,
John v George [1995]. In the absence of an effective
contractual provision in a tenancy agreement, severance is
widely used to enable the landowner to give notice to quit in
relation to part of a holding.
(d)

Enter the 1995 Act and the underlying concept of freedom of
contract. However, this is also not without its difficulties. For
example, how often does one see a farm business tenancy
(“FBT”) which is being granted for a period of more than 2
years containing a break clause to allow development on short
notice? It does not work.
(a)

Surrender

The statutory framework relating to the termination of a FBT
is contained in Sections 5 and 7 of the 1995 Act. Section 5
interferes with the common law position in relation to FBTs for
a fixed term of more than 2 years by providing that:

The issues which then may arise where a landlord gives
a notice to quit in reliance upon Case B (where planning
permission has been obtained) or Section 27 (3) (f ) of the
1986 Act (where the non-agricultural use does not require
planning permission) is beyond the scope of this article.
However, there are more pitfalls there. That helps explain why
in so many cases a landowner will seek to reach an agreement
with the tenant so that a surrender is achieved.

1.
2.

Even that is not without its issues under the 1986 Act. An
agreement to surrender at a future date brings its own
problems. The Court of Appeal decided in Elsden v Pick
[1980], that an agreement to surrender before the date upon
which notice to quit could take effect is enforceable and does
not involve contracting out of security of tenure. However,
there is no case authority as to the question of whether
an agreement to surrender at a future date is enforceable.
What is clear is that an agreement to surrender at a future
date, as a condition of the grant of a tenancy, will almost
certainly be unenforceable: see Johnson v Moreton [1980] and
Featherstone v Staples [1986].
(e)

The Law

3.

such a tenancy will not automatically terminate by
effluxion of time on its term date, and
if a landlord and tenant want to end the tenancy on the
term date, one must take positive action to do so by
serving a written notice on the other of his intention to
terminate the tenancy on that date; and
the notice must be served at least 12 months before the
term date.

(b)

Break clauses

As regards break clauses, Section 7 overrides and supplements
the agreement between the parties in respect of a FBT of more
than 2 years duration. Section 7 provides that any notice
to quit in respect of the whole or part of a holding served
pursuant to a term of the tenancy, i.e. a break clause, will be
invalid unless:

Section 27(3)(f)

1.
2.

This section did not appear in the EG Article. Above I refer
to Section 27(3)(f ) as providing the alternative to Case B
where development for non-agricultural use does not require
planning permission. In the case of Herefordshire District
Council v Bayliss (6 September 2019), the First-tier Tribunal
had to consider the position where the applicant had applied
for planning permission for residential development, including
in respect of the subject holding, but the planning permission
had not been granted. While the outcome of the planning
application was awaited, the applicant applied to the Tribunal
for consent to the operation of a notice to quit in reliance on
Section 27(3)(f ). Quite rightly, the FTT rejected the application,
deciding that Section 27(3)(f ) is not available to a landlord in
any case where the intended non-agricultural use requires the
grant of planning permission.

it is in writing and
it is given at least 12 months before the date on which it
is to take effect.

Section 7 applies “notwithstanding any provision to the
contrary in the tenancy agreement”.
The effect of this is that a short notice of less than 12 months
will be ineffective where the FBT is for more than 2 years.
Also, there is another unanswered question. Although Section
5 of the 1995 Act refers to termination on the term date,
Section 7 is silent. It raises the question as to whether the
common law applies, namely that any 12 month notice must
expire on the term date. There is no case authority dealing
with that.
So what should a landowner do where he wants to grant a
longer term FBT to the tenant but part of the land may be
required for development on short notice? The answer is to
identify the land in respect of which the short notice may be
required and to grant a separate FBT in relation to that land of
a duration of 2 years or less.

Peter Williams
Partner FCIArb
peter.williams@michelmores.com
0117 906 9300
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In Brief:
Modifying restrictive covenants and
Class Q

I

n the case of Jackson v Roselease Limited [2019] the Upper
Tribunal was asked to consider an application to modify
a restrictive covenant preventing any external alterations
or extensions of existing buildings or their occupation for
residential purposes.

IHT & grazing licences

The Jacksons planned to convert a derelict dutch barn and
disused farm outbuildings into 2 houses and garages under
Class Q, but could not proceed unless Roselease Limited
(“Company”) gave consent or agreed to modify this covenant.

The recent case of Charnley and another v HMRC [2019]
has ruled in favour of a farmer’s estate seeking to claim
agricultural property relief (APR) and Business Property Relief
(BPR).

Grounds for lifting

During his lifetime, Mr Gill allowed other farmers to graze
their livestock on his agricultural land under annual grazing
licences. Mr Gill was involved in the day-to-day checking
of the livestock and maintenance of the land and grew
vegetables on an acre of the land.

The Jacksons relied on two limbs of s.84 Law of Property
Act 1925: first, that the lifting of the covenant would not
cause injury to the Company. They succeeded on the facts
on this point as the buildings could barely be seen from the
neighbouring property and the Company had at one time
expressed an interest in developing the buildings themselves.

Mr Gill’s estate claimed APR in respect of the farmhouse,
outbuildings and agricultural land and BPR in respect of farm
machinery.

The second limb was that the continued existence of the
covenant would impede some reasonable user of the land
and the covenant was either contrary to the public interest, or
didn’t secure an advantage to the Company.

HMRC claims
HMRC claimed that as Mr Gill had let out his land on
grazing licences, APR could only be granted on the basis of
ownership, which meant APR was not available in respect of
the farmhouse and outbuildings. HMRC also claimed that the
business carried out by Mr Gill was an investment in land,
which meant that BPR could not be claimed in respect of the
farm machinery.

There was no planning permission in this case because it
fell under Class Q and so no presumption that the proposed
use was reasonable. However, the Tribunal approached
this on a common sense basis and considered the use of
derelict buildings for housing appeared reasonable, as did
the conversion of unsightly structures into new buildings, in
keeping with their surroundings. They found that the use
impeded by the covenant was therefore a reasonable use,
even though there was no planning permission. Further, there
was no practical benefit to the Company from the covenant,
so the Jacksons succeed on the second limb.

Mr Gill’s estate appealed to the First Tier Tribunal on the
grounds that the farmhouse and other buildings were
occupied for the purposes of agriculture and the business
was that of farming and not of wholly or mainly holding
investments.

Compensation for lifting of covenant

Tribunal decision

The Tribunal considered whether compensation should be
awarded if the land’s value had been reduced previously
due to the covenants. However, the Company had not sold
the land for a reduced sum reflecting the covenants, so no
compensation was awarded.

The Tribunal held in Mr Gill’s estate’s favour stating that
the activities carried out by Mr Gill were those of a farmer,
working an active farm and that he operated a farming
business. This meant that APR could be claimed on the
farmhouse and other buildings and BPR could be claimed on
the farm machinery.

The Upper Tribunal has taken the view that permitted
development is a reasonable user of land and that may assist
others looking to develop under class Q.

In reaching its decision, the Tribunal considered Mr Gill’s
records of farming work carried out by him and took
into account witness testimonies. It is important that
anyone seeking to make such a claim keeps thorough
contemporaneous records of their activities and involvement
with farming carried out on the land.

Viv Williams

Henry Garden

Partner

Solicitor

vivienne.williams@michelmores.com

henry.garden@michelmores.com

0117 906 9303

0117 906 9366

7

Residential tenancies:
AST rules round-up

V

ast change to residential tenancies looks imminent,
irrespective of which party wins the forthcoming General
Election. As we await the likely abolition of Assured
Shorthold Tenancies (ASTs), it is easy to forget the numerous
rules of the AST regime, the breach of which often disqualifies
the landlord from serving a no fault section 21 notice to quit.
As an aide memoire, we have prepared a summary of the
current rules in England and highlight the key practice points
for landlords and agents to note.
1. Using no fault section 21 notices to terminate ASTs:
Since 1 October 2018, landlords of all ASTs (new and existing)
must comply with the following requirements in order to serve
a valid section 21 notice to quit:
Prescribed Form 6A

Prescribed Form 6A must be used

Time Limits

Landlords have 6 months from
the date on which the Section 21
notice was given to act on it

Prescribed Information given at start of
tenancy

At the start of the tenancy tenants must have been given the
latest copy of the Government’s
How to Rent Booklet, the property’s Energy Performance Certificate (EPC) and the Gas Safety
Certificate (where appropriate),
free of charge.

Deposit protection

The deposit must have been protected in an authorised scheme
within 30 days of receipt (or
returned to the tenant before the
S21 notice is served)

Retaliatory eviction

Landlords cannot serve a s21
notice within 6 months’ of receipt
of an improvement notice or
emergency works notice under
the HHSRS or following a complaint from the tenant about the
condition of the property, which
then leads to such a HHSRS
notice.

Tenant Fees Act 2019

2.
•
•

•

Two cases
Following the widely publicised (but unreported) County Court
cases of Caridon Property Ltd v Monty Shooltz [Feb 2018] and
Trecarrel House Ltd v Rouncefield [Feb 2019] landlords should
ensure that tenants are provided with a copy of the Gas Safety
Certificate before the start of their tenancy, in order to avoid
the risk that a later section 21 notice is invalidated. Applying
Caridon and Trecarrel, it is not possible to remedy a breach
of this requirement by providing a copy of the certificate at
a later date. Although neither case is binding, they will be
persuasive to other judges and the Government has confirmed
that it does not intend to legislate to reverse the effect of the
decisions.
The landlord in Trecarrel has been granted permission to
appeal to the Court of Appeal. The appeal has not yet been
heard, but a Court of Appeal judgement will be binding and
will provide definitive guidance for landlords and tenants alike.
In the meantime, prudent landlords should serve a copy of the
certificate before the start of all ASTs.
Finally, as explained in Hannah Drew’s article on page
14, unless the tenancy agreement specifically states that
documents may be served on the tenant via email, then for
certainty, the gas safety certificate should always be provided
to the tenants in hard copy, and an acknowledgement of
receipt should be obtained.

If the tenancy started after 1 June
2019, any banned fees or excess
deposit must be returned to the
tenant before a valid s21 notice
can be served.

3. Tenant Fees Act 2019:

Gas Safety Certificates:

The Tenant Fees Act 2019 (“TFA”) has been applicable to all
new AST’s since 1 June 2019 and will apply to existing AST’s
from 1 June 2020.

Landlords must ensure that gas safety checks are
conducted every 12 months on all gas appliances and
flues by a registered Gas Safety Engineer.
A copy of the resulting certificate must be given to all
tenants before they occupy the premises, or for existing
tenants, within 28 days of the date of the gas safety
check.
The cost of the checks must be borne by the landlord.

It has banned most letting fees, caps tenancy deposits
and restricts the ability of landlords or agents to require
any payments from tenants apart from certain “permitted
payments”, set out in schedule 1 to the TFA.
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Restrictions include a deposit cap (5 weeks rent); a ban
on renewal fees and administration fees (e.g. referencing,
property viewing, inventory checks, pet fees, right to rent
checks) and a requirement to return any excess deposit held in
breach of the TFA if the AST is renewed.

EPC’s

Financial and criminal sanctions are imposed for noncompliance, and landlords are restricted from using the
s21 eviction procedure if prohibited payments were taken
and have not been returned. For further details see the
Government website

Landlords with existing tenancies granted prior to 1 April 2018 should use the
next 4 months to commission energy
performance surveys, and where necessary (and no exemption applies), carry
out works to improve the rating.

Cost Cap

Landlords are required to make all improvements possible up to a cost cap of
£3,500 (inclusive of VAT). Any investment made since October 2017, including work carried out with third-party or
grant funding, will be counted within
the cap. Note that the £3,500 must
be spent even if the property can’t be
improved to an E standard within that
cost cap. Landlords are expected to
carry out all the improvements they can
up to that level, and then apply for an
“all improvements made” exemption
which will last for 5 years.

Exemptions

There are other exemptions, including
where the local authority refuses permission for energy efficiency improvements to a listed building or where an
independent surveyor determines the
works would reduce the property’s value by 5% or more, or would damage
the property.

Service

EPC certificates last for 10 years, and so
if your property has a valid EPC certificate with a rating of E or above, the
only action required is to serve a copy
of the EPC on the tenant before the
start of the tenancy.

Action for Landlords

4. Homes (Fitness for Human Habitation) Act 2018
The Homes (Fitness for Human Habitation) Act 2018
introduced a new implied covenant that the let residential
dwelling is fit for human habitation throughout the tenancy.
Currently, it automatically applies to all new residential
tenancies (of less than 7 years) granted after 20 March 2019
and will apply to existing tenancies after 20 March 2020.
If a dwelling is not up to the appropriate standard a tenant
will be able to take court action for breach of covenant.
Further details are available on the Government website.
5. MEES (Minimum Energy Efficiency Standards):
In 2015, the government passed the Energy Efficiency (Private
Rented Sector) (England and Wales) Regulations which have
been implemented in stages:
•

Since 1 April 2018, it has been unlawful to let a residential
property with an EPC rating of less than E. This stage only
affected grants of new tenancies or any renewals.

•

From 1 April 2020 the MEES will apply retrospectively,
across the board, to all new and existing residential
tenancies. Landlords will not be able to continue to let a
residential property after 1 April 2020 unless the property
has an EPC with a minimum energy efficiency rating of E
or above (or specific exemptions apply).

•

•

It is worth noting the next deadline on the horizon, which
will require all non-domestic private rented properties to
have an EPC rating of E or above from 1 April 2023.
6. Consultation on Deposit Reform

The MEES Regulations apply to all residential tenancies.
They are therefore relevant to AST’s, assured tenancies
and assured agricultural occupancies under the Housing
Act 1988 and Rent (Agriculture) Act 1976 occupancies as
well.

On 5 September 2019, a Government Consultation closed
regarding potential reforms to the deposit system applicable in
the private rented sector.

There is concern that when tenants move between private
rental properties, the overlap between the return of the
previous deposit and the deadline for paying a deposit on
their new tenancy is adversely affecting tenant mobility, and
has serious impacts on the most vulnerable tenants. The
Consultation aimed to determine the extent of the problem
and obtain views on possible solutions (e.g. imposing a
deadline on landlord’s for returning deposits or a system of
Josie Edwards
“passporting” deposits directly between tenancies). Although
Senior Associate
in its early stages, this Consultation is very much in line with
josie.edwards@michelmores.com current Government policy in the sector.
0117 906 9337

There are financial penalties for non-compliance and
landlords are restricted from using the s21 eviction
procedure if the tenant has not been provided with a copy
of the EPC.
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In Brief:

Fixtures: Fish out of water
On the sale of land, only those assets which are considered
fixtures will pass with the land. When considering whether or
not an asset is a fixture, the Court must consider the degree
and purpose of annexation to the land.
In the recent case of Borwick Development Solutions Ltd v
Clear Water Fisheries Ltd [2019], the High Court determined
whether solar panels and fish in man-made lakes were
fixtures.
The case
Borwick owned a commercial fishery, including a number of
lakes and solar panels. A fixed charge receiver sold the fishery
to Clear Water. The sale contract did not mention the fish in
the lakes or the solar panels. Borwick claimed that these items
remained its property.
Solar Panels

Employment: rest breaks

The Court held that the solar panels were fixtures and had
passed to Clear Water. The panels were fixed to a metal frame
and bolted onto a wooden platform, which was concreted
onto the land. This degree of attachment suggested they were
fixtures. The solar panels’ purpose was to power the fishery’s
restaurant and so was not independent of the land.

F

arm work notoriously involves long hours of hard work,
especially at harvest and other peak times of the year.
The recent case of Pazur v Lexington Catering Service
Ltd [2019] will therefore be of particular interest to farm
businesses owners and managers. This case concerned a
breach of the statutory entitlement to rest breaks, afforded by
the Working Time Regulations 1998 (“WTR”) and serves as a
useful reminder of the risk of legal proceedings if an employer
even proposes to refuse to comply with the WTR.
The case
Mr Pazur was asked to work an eight hour shift at a site, but
was not allowed to take a rest break. He complained to his
manager. When he was asked to work another shift at the
same site, he refused to go because of what had happened
previously. This led to his employer threatening him with
dismissal and subsequently dismissing him.
Mr Pazur claimed that being threatened with dismissal was
an unlawful detriment and was in contravention of the WTR
(which states that employees are entitled to a 20 minute rest
break for every 6 hours worked).

Fish
The Court held that there was no absolute property in a living
wild animal. It was possible to have a qualified property to the
fish, through the industry of introducing and isolating them
within a closed water system. This qualified property did not
attach to the land and so did not pass on the sale of the land.
This is the first reported case of the Court determining the
legal nature of fish stocks in a commercial fishery.

The case made its way to the Employment Appeal Tribunal,
which concluded that Mr Pazur had explicitly refused to return
to work for the client, due to his concerns that he would
not be able to take a rest break. This refusal had materially
influenced the employer’s threat of dismissal and therefore Mr
Pazur’s unlawful detriment claim succeeded.

Conclusion

This case highlights the need for employers to remain cautious
when dismissing or taking any action against employees for
issues relating to working time. It is important to note that
a dismissal of an employee will be automatically unfair if the
reason for dismissal is because the employee refused (or even
proposed to refuse) to comply with a requirement, which their
employer imposed (or proposed to impose) in contravention of
the WTR.

Whilst the question of whether or not a certain asset will be
considered a fixture is highly fact specific, this case is likely to
be considered persuasive in relation to future cases involving
solar panels and fish stocks. The case is also an important
reminder that when buying or selling land, it should be
considered which assets will be fixtures and to ensure that,
where there is any uncertainty over particular assets, these
assets are expressly dealt with in any contract.

Rachael Lloyd
Senior Associate
rachael.lloyd@michelmores.com
01392 687526

Rob Bailey
Solicitor
rob.bailey@michelmores.com
0117 906 9369
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Stamp Duty Land Tax:
HMRC tightens “gardens and grounds” loophole

I

n June 2019, HMRC released guidance clarifying which
aspects of a property might qualify as “non-residential” in
relation to the application of the “mixed use” rate for stamp
duty land tax (SDLT).

The potential of reduced tax liability is encouraging purchasers
to include an additional “non-residential” element within
their house purchase. The Telegraph (Article published on
22 September 2017) optimistically suggested that bundling
“a small plot of Nottinghamshire woodland” with one’s
“Mayfair townhouse” could in theory create the “mixed use”
tax-savings parcel, although this is likely to be viewed with
suspicion by HMRC.

SDLT is calculated according to the amount paid for a property.
Wholly residential transactions are liable for a maximum
SDLT rate of 15% on the “top slice” of the property’s value
(including an additional 3% second home surcharge). This is in
contrast to “mixed use” transactions (transactions that include
non-residential aspects) where the purchaser could expect to
pay a maximum rate of 5%.

However, this principle could have sensible application for
purchasers of country estates and agricultural properties,
which may include a plethora of elements with a traditional
“non-residential” use.

For many agricultural properties, the distinction between
“residential” and “mixed use” can be ambiguous.

What land would not constitute “grounds or garden”?

Residential property is defined in Section 116(1) Finance Act
2003 as being:

Recent discussion, as summarised in Adam Corbin’s article
“Stamp Duty Land Tax and mixed use premises: “grounds
with house for sale?” has focused around what type of land
falls outside the scope of “garden or grounds” and would
therefore be classed as “non-residential property”.

(a) A building that is used or suitable for use as a dwelling, or
is in the process of being constructed or adapted for such
use, and
(b) Land that is or forms part of the garden or grounds of a
building within paragraph (a) (including any building or
structure on such land), or

Muddying the waters of the debate was the existence of
guidance released by HMRC in 1995 in relation to Capital
Gains Tax (CGT). This guidance limited “grounds” to being
“enclosed land surrounding or attached to a dwelling house
or other building serving chiefly for ornament or recreation”
[note RI 119]. This narrow interpretation aided HMRC in
obtaining CGT, but has had the opposite effect in relation
to SDLT, as it indicates that land which could be described as
grounds (and thus “residential” under the S.116 Finance Act
definition) must be “surrounding or attached” to a house, or
be used for “ornamental or recreational” purposes. Perhaps in
an effort to reduce confusion, HMRC has now withdrawn this
particular guidance.

(c) An interest in or right over land that subsists for the
benefit of a building within paragraph (a) or of land
within paragraph (b); and ‘non-residential property’ means
any property that is not ‘residential property’.
According to this definition, where a residential property
includes a “non-residential” element, the property is no longer
wholly residential and so the entire purchase can be assessed
at the lower “mixed use” SDLT rates.
11

Hyman v HMRC case
The withdrawal of the 1995 guidance did not prevent Mr
and Mrs Hyman from applying this definition of “grounds”
earlier this year in Hyman v HMRC (2019). Mr and Mrs Hyman
argued that there were three “non-residential” elements to
their property, including a derelict barn, meadow and public
bridleway, and therefore this should qualify their whole
property for a reduced “mixed use” tax rate. This classification
would amount to a saving of £34,950.00 when compared to
the wholly residential rate.
The Hymans argued that the physical separation (by distance
and hedges) of the barn, meadow and bridleway evidenced
that they were independent of the dwelling’s “gardens
and grounds”. Further, the derelict condition of the barn,
and public nature of the bridleway and meadow meant
that neither could they be used for “private, ornamental or
recreational” purposes and so would not fall within section
161(1)(b).
Additionally, Mr Hyman contended that the barn was classified
by planners as being “non-residential” due to the absence of
a planning permission enabling its conversion to a dwelling.
However, the First-tier Tax Tribunal interpreted “grounds”
widely and translated its meaning as being “land attached to
or surrounding a house” which is “available to the owners
to use as they wish”, irrespective of whether the land was
actively used by the owners.
The Tribunal dismissed the notion that “grounds” must be for
ornamental or recreational purposes, and stated that it was
possible for other people to have rights over the land without
making it “any less the grounds of that person’s residence”.
New HMRC guidance
In anticipation of a raft of cases along the same lines as Hyman
v HMRC and building on their success in that claim, HMRC
released detailed guidance in June this year clarifying what
constitutes “non-residential” land.

The guidance lists other factors that will be taken into
account, such as the layout of the land and outbuildings and
the geographical distance between the land and the dwelling.
However, it is emphasised that any hindrances on the land
(rights of ways, access for statutory undertakers) will not
prevent the land being “grounds”.

The guidance states that the use of the land in question will
often be determinative of its status, as “non-residential” land
will usually be land used for commercial purposes. Historical
use may be taken into account, but any future or planned use
of the land will not be relevant. To allay agricultural fears, the
guidance does clarify that a field left fallow will not become
“grounds or garden” when not being actively farmed.

Finally, HMRC has clarified that “it does not follow that any
land beyond the CGT ‘permitted area’ is not the ‘garden or
grounds’” for SDLT purposes.

Edward Porter
(SDLT/Estate Planning)
Partner
edward.porter@michelmores.com
0117 906 9369
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Adam Corbin
(Taxation Disputes)
Partner
adam.corbin@michelmores.com
0117 906 9369

Sporting rights:
What happens when uses compete?
Claim for compensation
However, the claimant’s application for damages was less
successful. It was admitted that the sporting rights had
not been used for over 60 years, and expert evidence was
accepted that the land provided poor quality shooting, so the
rights were of low value. While this was of no consequence
to the application for a declaration (or an injunction), the
Judge decided that it was unlikely that any financial loss
had been suffered by the claimant and nominal damages of
£100 were sufficient. Whilst it may be possible to recover
‘negotiating damages’ (i.e. damages equivalent to the amount
the holder of the right could have agreed to release their
rights for) this was not appropriate here because of the weak
bargaining positon of the claimant.
Injunction
Finally, the Judge declined to grant an injunction as the
construction works had been completed and there was
therefore no interference to stop. The defendant company’s
ongoing use of the access road was unlikely to interfere
with the claimant’s reasonable exercise of their rights in the
foreseeable future.

A

recent High Court case provides useful guidance on the
ability of land owners and occupiers to interfere with
the exercise of sporting rights over their land. The Court
considered what constitutes interference and the appropriate
remedy when no financial loss has been suffered.

This case demonstrates that sporting rights will be protected
from interference by the courts even when the rights are not
actively being used. However financial loss must be evidenced
to be able to recover damages, and the interference must be
ongoing, or shown to be likely to reoccur, in order to obtain
an injunction.

The case
In Clochfaen Estate Ltd v Bryn Blaen Wind Farm Ltd [2019]
the claimant held various shooting, fowling, sporting and
fishing rights over land in Wales (“the land”), which was
predominantly used by the owners for agriculture. Planning
permission had been granted to the defendant wind
farm company to construct access roads and a temporary
compound on the land, so as to be able to build six wind
turbines on adjacent land. The works took just under a year
in all, including works carried out to return the temporary
compound to agricultural use. The restorative works included
upgrading tracks and roads which the landowner then leased
to the defendant company for access to the wind farms.
The claimant succeeded in showing that the wind farm
company’s use of the land (albeit a small part of the whole
area) substantially interfered with the reasonable exercise
of their rights. The construction works were deemed to
be industrial, and so caused a fundamental change in the
character of the land. Not only had the claimant been
excluded from exercising its rights over part of the land,
but the noise and dust created by the construction would
adversely affect the birds and game on the land (despite dust
reduction measures having been taken). As a result, the
claimant’s declaration was granted.
Helen Bray
Solicitor
helen.bray@michelmores.com
01392 687782
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Learning the Law:

Electronic Signatures and email

T

he recent County Court decision of Neocleous v Rees
[2019] held that an email signature is sufficient for
the purposes of creating a valid land contract. With
emails now being the normal method of communication for
professionals, we consider the impact of this decision for the
completion of agreements and on the service of notices and
other documents.
Email signatures for land transactions
Section 2(3) of the Law of Property (Miscellaneous Provisions)
Act 1989 (“LP(MA)A 1989”) requires a contract for the
disposal of land to be signed by the parties, if it is to be valid.
The Courts have previously commented on the validity of
electronic signatures for the purpose of section 2
LP(MA)A 1989 (Firstpost Homes Ltd v Johnson [1995] and
Green (Liquidator of Stealth Construction Ltd) v Ireland
[2011]). Neocleous v Rees is the first reported case where a
court had to specifically decide this issue and it found that an
automatically generated email footer constituted a signature
for the purposes of Section 2(3). It is only a County Court
decision and therefore not binding on future cases however, it
may indicate the likely view of the courts on this question.

of notices or other documents will be ineffective unless given
in a manner authorised by a prior written agreement (such as
the FBT agreement) between the parties. It should be noted
however, that if s1 notices are exchanged, this will occur
before the FBT is completed and therefore email service will
not be valid for these notices.

In its 2019 report on electronic execution the Law Commission
suggested that electronic signatures could be used to execute
documents as long as certain formalities were followed,
depending on the nature of the contract in question. In
making this suggestion the Law Commission clearly recognises
that the law needs to catch up with modern methods of
communication.

Notice provisions in existing tenancies
Many existing tenancy agreements contain a provision which
extends the methods of service for notices, but does not
mention the service of other documents. If this is the case
then some documents, which may be created electronically,
will have to be printed off and served either by hand or by
post. An example would be the gas safety certificates for
residential lettings, which are required to be served on all
tenants within 28 days of a gas safety check, which are usually
created electronically and emailed to the landlord by the
engineer. However, unless the tenancy agreement expressly
provides for a wider category of documents to be served
by email, then this will have to be served on all the adult
occupants in a paper form. Whether emailed or served in hard
copy, landlords would be well advised to ensure they obtain
confirmation of receipt.

Although the use of electronic signatures can save time,
professionals acting on behalf of clients should beware of
the risk of unwittingly accepting the terms of a contract
simply through the sending of an email. It is common for
professionals to state expressly in their automatic email
signatures that they do not accept service by email. A similar
provision may now be needed to provide that their email
signature does not constitute a signature for the purposes of
the LP(MA)A 1989.
Service of notices and other property documents by
email

To send by email or not?

Service of documents by email is not a new concept. For
circumstances where the Civil Procedure Rules apply, these
allow for service of documents to be effected by email as
long as the party has expressly stated that they will accept this
service and have confirmed their email address.

In a previous article for Agricultural Lore, we considered in
greater detail the potential for serving property notices by
email (see Learning the law: service of property notices by
email). We also highlighted the risks and issues to consider if
email service is expressly allowed.

However, for other property documents such as a notice
under a tenancy agreement, the availability of service by email
will depend on which statutory regime (if any) overlays the
relevant tenancy.

As is clear from the Law Commission report this is an area of
the law that we expect to develop quickly and the decision of
Neocleous v Rees signals the start of the Court’s acceptance of
electronic signatures.

For a tenancy under the Agricultural Holdings Act 1986
section 93 prescribes the service required for any “notice,
request, demand or other instrument” and inevitably this does
not include email.

Hannah Drew
Solicitor
hannah.drew@michelmores.com
0117 906 9351

For farm business tenancies under the Agricultural Tenancies
Act 1995 (“ATA 1995”) there is more flexibility; Sections 36 (2)
& (3) ATA 1995 expressly provide that electronic transmission
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Backpage quiz
The quiz this quarter is all about covenants in tenancies, and the questions are true
or false, negatively marked (wrong or no answer -1, correct answer +1):

1

True or false: A residential tenancy granted for a fixed term of 6 years can require that
the tenant fully repair and insure the premises.

2

True or false: A covenant in an FBT prohibiting tenant assignment will be read down to
read that consent to assignment will not be unreasonably withheld.

3

True or false: A covenant by the tenant to reside constantly upon the demised premises will not
be breached if the tenant is temporarily accommodated at her majesty’s pleasure.

4

True or false: A covenant that a tenant is “not to permit games of baccarat, hazard, or roulette
to be played on the premises, but to use the same as a private club only, and so to carry on the
club as not to contravene any laws of the land for the time being in force” will be breached
where the tenant permits games of “chemin de fer” in a club at those premises.

Please email your answers to: adam.corbin@michelmores.com by 31 December 2019.
Everyone who submits the correct answers will be included in a prize draw to win a bottle of sparkling
wine.
The answers will be provided and the winners announced in the next edition. Good luck!
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Backpage quiz answers
Congratulations to Rosanna McCorkell of the Rural, Energy & Projects
Division at Savills, pictured right, who was the winner of the crop
identification quiz last quarter, she is now the proud recipient of a
bottle of English Sparking Wine.
The questions and answers are set out below:
The pictures showed commercially available crops or seed mixes, entrants needed to identify
what they were (bearing in mind that some pictures might include more than one plant type).
Bonus points were awarded for naming varieties, and any other verifiable extra information.
1

Hybrid Rye

Spring Oats (Delfin)

3

5

Canary Seed

2

Phacelia, Black Oat, and
Egyptian Clover

4

Yellow Spring
Linseed (Nulin 50)

6

Winter Linseed
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