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The changing agricultural landscape

T

he agriculture sector is undoubtedly entering a period
of unprecedented change. The industry is gearing up to

Where to start? It’s all in the planning
Identifying potential successors and equipping
them for their future role

tackle issues including biodiversity loss, climate change

and food security. Alongside the considerable challenges

Identifying the appropriate successor can be a considerable

ahead, there are also countless opportunities. Now more than

diplomatic hurdle to overcome, especially if there is more

ever, we are assessing what the future of the sector looks like

than one potential successor. The first step is often finding out

and the changes that are inevitable. Succession planning can

what everyone’s aspirations or expectations are. In many cases

be a powerful tool for developing and nurturing the attributes,

there are a number of non-farming siblings and addressing

ideas and passions of the next generation and equipping them

perceptions of equality on succession can be a real sticking

with the skills which are essential to adapting and progressing

point. Inheritance planning and succession planning often go

a farming business.

hand in hand. Assessing the pool of assets and the potential
of the business is essential if all members of the family are to

Succession is a process, usually undertaken over a number of

be treated equally.

years. The process should be tailored to each individual family.
Planned and executed correctly, succession planning can be an

Handing over control of any business does not happen

extremely effective means of setting up the next generation

overnight. The business needs to be in safe hands. Skills,

whilst providing for the future of the retiring generation.

experience and sector knowledge need to be developed over
time. It is useful to formulate a plan to ensure that the next

Careful succession planning can address
these key factors:
1.

3.
4.
5.

to all aspects of running a business.

Safeguarding a legacy and ensuring longevity for future
generations;

2.

generation has the opportunity to develop, through exposure

SUCCESSORS AND SPOUSES

Identifying successors and resolving any conflict or
competing interests;

It is highly likely that at some stage the next generation

Equipping the next generation with the skills necessary

will include a spouse. Making provision for the

to harness the potential of the land and business;

preservation of farming assets for generations to come

Ensuring financial provision for the retiring generation;

can be key to facilitating succession planning. The use

and

of Pre and Post Nuptial agreements are key tools for

Overcoming concerns preventing a hand over of control.

documenting plans and providing reassurance.
To find out more, click here > Prenuptial and Postnuptial
Agreements Solicitors | Michelmores
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Early and frank conversations about succession
It can often be extremely difficult for families to talk about succession. The absence of open and frank conversations between
generations can be a barrier to succession planning. Identifying the goals of each generation and addressing concerns or conflict
is best achieved through early and regular discussions. Regular family meetings to discuss the business in general can provide a
useful forum to broach the issue of succession. Also, a neutral facilitator, often a professional advisor, can also assist in getting the
family talking. The earlier those conversations happen the sooner the planning can start.

KEY POINTERS FROM EMMA RUDGE,
CONSULTANT AT THE FAMILY
BUSINESS CONSULTANCY
Succession is a challenging topic for a family to

•

try agreeing some ground rules between you at the

address for a myriad of complex and emotive reasons.

start of the meeting and don’t be afraid to enforce

Michelmores has asked for our thoughts on how best to

them;

start a conversation on succession.

•

work through a series of open questions;
there are some examples available here

Here are some key pointers:
•

(click to view)

set aside time specifically to talk about the 		

•

consider help from a neutral facilitator;

transition of the farm and make sure that all the 		

•

don’t put it off: it doesn’t get any easier.

key stakeholders are invited - so not just the 		
‘owners’ or ‘shareholders’, but spouses, long term 		

Further information, tools and links to other resources

partners and the next generation (once they are

can be found on our website:

old enough to take part);
•

give everyone a voice (i.e. include ‘off farm’ 		

To find out more, click here > thefbc.co.uk

children);
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Assessing the business structure and whether it is fit for purpose
Ensuring the business is structured appropriately and any governing documents are up to date is a good
starting point for any future planning. We suggest reviewing your governing documents at least every
five years and whenever there is a significant event that impacts on the farming business (e.g. a death).

			
PARTNERSHIPS
Partnerships remain the most common structure for agricultural businesses. Typically, they are significant asset holding
structures, which hold the bulk of the family’s wealth.
There are three common misconceptions about

•

What will become partnership property and what 		

partnerships:

will be separate property? Is land to be used by the

(1)

when it started (this can become an issue when no

partnership or be “brought in”? (If land owned 		

written partnership exists);

by one partner is “brought in” to the partnership, 		

what happens during the course of its trading (a 		

bear in mind the beneficial ownership changes.

(2)

partnership share is a share in the underlying 		

It is no longer owned by the original land-owning 		

capital of the partnership, not automatic ownership

partner)

of a percentage of the assets); and
(3)

•

when it comes to an end (if there is no written 		

partnership agreement, the retirement of a partner

partnership agreement the partnership will 		
automatically be dissolved if a partner dies 		

Can a partner retire? (Without a provision in a 		
will trigger a dissolution of the partnership)

•

becomes bankrupt or retires).

Can you expel a partner? (Without a provision in a
partnership agreement, there is no statutory right to
expel a partner)

Partnerships need properly drafted partnership

•

How do you bring the partnership to an end? 		

agreements. Particular thought must be given to:-

What is to happen on death? (Without a provision in

•

How long is the partnership to last? (Fixed term, 		

a partnership agreement, surviving or continuing 		

joint lives, an undefined time?)

partners have no inherent right to acquire a 		

•

How are the profits to be split? Is there going to be
a difference between income and capital profit?
(If there is no written partnership agreement, 		

deceased partner’s share)
•

How do you deal with disputes? (Expert 			
Determination/Arbitration)

partners are entitled to share equally in the capital
and profits of the business and must all contribute

For further information on Partnerships – contact 		

equally towards losses)

Charlotte Razay, charlotte.razay@michelmores.com
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Understanding who holds the assets
Having a clear picture of the ownership of the assets is essential, particularly in cases where there have already been one or more
inter-generational transfers of assets, or the use of trust structures. There can often be misconceptions about who owns what and
in what capacity, not least when assets become partnership assets. Mapping out the title to land and other assets often requires a
review of historical deeds, tenancy agreements, wills and trust documents. If some land and properties are not yet registered at
H M Land Registry, this can be a good time to put that in order and avoid any future complications arising on death.
This aspect of the review is also essential to identify what assets (including any non-farming assets) will provide capital
or income for the retiring generation in the future.

Considering the future direction and potential of the business
A comprehensive review of the business operation, including opportunities for improvements, expansion and diversification, can
be a good first step to encourage the family to consider the future. This will not only help in assessing the best structure for the
business going forward, but also will help to recognise the realities of what and who the business can support going forward,
both financially and in terms of successor aspirations.
Succession planning can often be disregarded because no financial provision has been put in place for the retiring generation.
Identifying the potential of the business can be critical in maximising the profitability to support more than one generation.

AGRICULTURE ACT 2020
The Agriculture Act 2020 marks a transition away from traditional farming subsidies and towards a reward system based
on delivering public goods and environmental outcomes through Environmental Land Management Schemes (ELMS).
Most farming operations will be looking to harness those opportunities that are presented by a renewed focus on tackling
climate change, biodiversity loss and a clear shift in how we value our natural capital. The Agricultural Act 2020 also
creates a narrow window for the provision of a lump sum for those wishing to exit the industry. Planning now in order to
take advantage of that is key.
Agriculture Act 2020: Will the Lump Sum Scheme provide an exit? > Michelmores
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Tax Planning
Whilst tax can be an intrinsic part of succession planning it should not necessarily be the driving force.
Understanding the tax implications arising from a transfer of the business and farming assets, from one
generation to the next, can enable simple adjustments to be made to avoid any adverse tax consequences.
Forward thinking and planning are essential, as some options may no longer be viable if left too late.

			
KEY POINTERS
Tax planning goes hand in hand with the general discussions about the farm and the transfer of the business.
•

Inheritance tax arises on death and this can result

•

If there are potential development options for the

in various parts of a farming business or land being

land, taking legal and tax advice early (i.e. before

sold off to settle the tax. It is therefore vital to use

any planning permission is obtained) will mean

Agricultural Property Relief and Business Property

there are more options for mitigating any tax at

Relief to minimise this and various criteria need to

a later date. Using Business Asset Disposal Relief

be met to secure these. Reviewing the position is

(formally Entrepreneurs Relief) or Roll Over Relief

an ongoing process and whilst the reliefs may be

for Capital Gains Tax requires planning and should

available initially, if the activities of the business

be considered alongside your long-term aims for

change (for example through diversification or the

the farm and accompanying business.

person living in the farmhouse is no longer running
the farm due to poor health), they can easily be lost,
either in part or completely.

•

It is crucial that the formal legal documentation
(wills, partnership agreement, partnership accounts)
all tie-in and reflect the true position of the business

•

The tax implications for those involved will differ

and how it is operating. It is therefore important

depending on the structure of the business

that all professional advisors, such as lawyers,

(whether it is held as a sole trader, partnership or

accountants and any land agent, work together,

limited liability company).

otherwise tax reliefs may be jeopardised.
For further information on Tax Planning – contact 		
James Frampton, james.frampton@michelmores.com
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Formulating and executing a succession plan
Addressing the areas set out above will provide a sound basis from which to formulate a succession plan.
That plan should be an evolving document to be revisited, adapted and changed to suit the development
of the business and changes in family circumstances.
In summary, the plan should address the following:
•

The appropriate structure for the business;

•

The development of the farming business;

•

The identification of successors;

•

The preparation of successors, assigning clear roles 		
and the preparation of a long-term plan for handing over control;

•

How the retiring generation will be provided for financially;

•

When and how the land and assets are to be transferred to the next generation;

•

The tax input; and

•

Scheduling regular family meetings to discuss progress and any necessary adaptions.

			
N.B. IT IS IMPORTANT TO CONSIDER WHAT PROVISION IS MADE IN
WILLS REGARDING FARMING ASSETS. IT IS ESSENTIAL THAT THE WILLS
REFLECT THE SUCCESSION PLANNING TO AVOID THOSE PLANS BEING
UNDERMINED

			
KEY DOCUMENTS CHECKLIST
•

Land Title Documents

•

Pre/Post Nuptial Agreements

•

Partnership Agreement

•

Tenancy Agreements

•

Memorandum of Agreement/ Family

•

Wills and Trusts

Memorandum

•

Lasting Powers of Attorney for 		

•

Company Articles of Association/

financial decisions if no Enduring 		

Shareholder Agreements

Power of Attorney is already in place
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Get in touch

Charlotte Razay
Senior Associate, Agriculture

Rachel O’Connor
Partner, Agriculture

charlotte.razay@michelmores.com

rachel.o’connor@michelmores.com

+44 (0)117 906 9314

+44 (0)117 906 9308

Josie Edwards
Senior Associate, Agriculture

James Frampton
Partner, Tax, Trusts & Succession

josie.edwards@michelmores.com

james.frampton@michelmores.com

+44 (0)117 906 9337

+44 (0)1392 687505
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