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The Hague Convention on Choice
of Court Agreements: an effective
means of recognition and enforcement
post-Brexit?
KEY POINTS
As a Member State of the European Union, the United Kingdom participates in a number

of agreements relating to jurisdiction and enforcement in civil and commercial matters,
principally the Brussels Regulation, the Brussels Regulation (recast) and the Lugano
Convention. Those agreements will, however, cease to apply to the UK when it leaves
the EU.
The Hague Convention, to which the UK is currently a party by proxy as a Member State

of the EU, will instead – following the UK’s accession to that Convention in its own right
– provide a basis for the recognition of jurisdiction and enforcement in the future.
In this article we compare the pre- and post-Brexit positions and consider the limitations

of the Hague Convention, which is narrower in scope and effect than the comparable EU
regime.

INTRODUCTION

■

The Hague Convention on Choice
of Court Agreements (‘Hague
Convention’), which was concluded on
30 June 2005, is designed to promote
international trade and investment by
providing greater certainty for commercial
parties involved in business-to-business
contracts and international disputes.
It is a multilateral treaty under which
the Contracting States agree that (a) the
court or courts of a Contracting State in an
exclusive choice of court agreement shall
have jurisdiction to decide a dispute, and (b)
a judgment given by a court of a Contracting
State designated in an exclusive choice of
court agreement shall be recognised and
enforced in other Contracting States,
subject to various exceptions. The objective
was to accomplish what the 1958 New
York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards
accomplished for agreements to arbitrate and
the resulting awards.
‘Exclusive choice of court agreement’
means an agreement concluded by two
or more parties that is documented (a)
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in writing, or (b) by any other means of
communication which renders information
accessible so as to be usable for subsequent
reference. The Hague Convention only
applies to civil and commercial matters.
It does not apply to, among other things,
insolvency, composition and analogous
matters (but see below on Schemes), or
arbitration and related proceedings. Further
exceptions are explained below.
The current Contracting States are
Denmark, the EU, Mexico, Montenegro and
Singapore. China, the United States and
Ukraine have signed but not yet ratified the
Convention.
The EU, in the parlance of the Hague
Convention, is a Regional Economic
Integration Organisation (‘REIO’). Under
Article 29:
‘a Regional Economic Integration
Organisation which is constituted solely
by sovereign States and has competence
over some or all of the matters governed
by this Convention may similarly
sign, accept, approve or accede to this
Convention. The Regional Economic

Integration Organisation shall in that
case have the rights and obligations of
a Contracting State, to the extent that
the Organisation has competence over
matters governed by this Convention.’
Accordingly, the Hague Convention
currently only applies to the UK by virtue
of its EU membership, and the UK is not a
Contracting State in its own right.
Article 26(5) provides that it shall not
affect the application by a Contracting State
of a treaty, whether concluded before or after
the Hague Convention, for the purposes of
obtaining recognition or enforcement of a
judgment given by a court of a Contracting
State that is also a Party to that treaty.
Therefore, the Hague Convention does not
apply to proceedings governed by Council
Regulation (EC) No 44/2001 on jurisdiction
and the recognition and enforcement of
judgments in civil and commercial matters
(‘Brussels Regulation’) (for proceedings
begun before 10 January 2015), Regulation
EU No 1215/2012 on jurisdiction and
the recognition and enforcement of
judgments in civil and commercial matters
(recast) (‘Brussels Regulation (recast)’) (for
proceedings begun after 10 January 2015),
or the convention on jurisdiction and the
recognition and enforcement of judgments
in civil and commercial matters (‘Lugano
Convention’). The Lugano Convention is a
near duplicate of the Brussels Regulation,
and applies between the EU, Norway, Iceland
and Switzerland.
When the UK leaves the EU on 31
October 2019 (as things currently stand),
it will cease to be a party to the Brussels
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Regulation, the Brussels Regulation (recast)
and the Lugano Convention.
However, the UK has ratified the Hague
Convention in its own right and it is due to
come into force on the day after exit day.
Accordingly it is likely, at least in the short
term, to become the primary instrument for
recognising and enforcing judgments with
the EU in cases where the parties have made
an exclusive choice of court agreement.
That has been the government’s
objective throughout. In its August 2017
paper, Providing a cross-border civil judicial
cooperation framework, it said:
‘It is our intention to continue to…
participate in those Hague Conventions
to which we are already a party and
those which we currently participate in
by virtue of our membership of the EU.
Similarly, we will seek to continue to
participate in the Lugano Convention
that, by virtue of our membership of
the EU, forms the basis for the UK’s
civil judicial cooperation with Norway,
Iceland and Switzerland.’
There are, however, no provisions in the
Hague Convention detailing its application
where a Contracting State was a party to
the Convention through an REIO and
subsequently becomes a Contracting State in
its own right. There remains a question mark,
therefore, over whether as regards the UK
the Hague Convention will simply continue
to apply with its rights and obligations
unbroken, or whether those rights will come
to an end and will start afresh.

UK ACCESSION AND THE MOVING
EXIT DAY
On 28 December 2018 the UK gave notice
to the Netherlands Ministry of Foreign
Affairs, confirming that the Hague
Convention will enter force in the UK on 1
April 2019.
That notification included a detailed Note
Verbale, providing for both deal and no deal
scenarios. Specifically, it provided that:
‘In the event that the Withdrawal
Agreement is not ratified and
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approved by the United Kingdom and
the European Union… the United
Kingdom wishes to ensure continuity
of application of the 2005 Hague
Convention from the point at which
it ceases to be a Member State of the
European Union. The United Kingdom
has therefore submitted the Instrument
of Accession in accordance with Article
27(4) of the 2005 Hague Convention
only in preparation for this situation.
The Instrument of Accession declares
that the United Kingdom accedes to the
2005 Hague Convention in its own right
with effect from 1 April 2019.
‘In the event that the Withdrawal
Agreement is signed, ratified and
approved by the United Kingdom and
the European Union and enters into
force on 30 March 2019, the United
Kingdom will withdraw the Instrument
of Accession which it has today
deposited. In that case, for the duration
of the transition period as provided
for in the Withdrawal Agreement as
stated above, the United Kingdom will
be treated as a Member State of the
European Union and the 2005 Hague
Convention will continue to have effect
accordingly.’
On 29 March 2019 (following a meeting
of the European Council on 21 March
2019 where it agreed to grant an extension
comprising two possible dates: 22 May
2019, should the Withdrawal Agreement
be approved by the House of Commons;
or 12 April 2019, should the Withdrawal
Agreement not be approved by the House of
Commons, and on 29 March 2019 following
the government losing ‘meaningful vote 3’)
the UK gave notice that its accession was
suspended until 13 April 2019 or 23 May
2019.
On 12 April 2019 (following a meeting of
the European Council on 11 April 2019 where
it agreed to grant an extension to 31 October
2019), the UK gave notice that its accession
was suspended until 1 November 2019.
The draft Withdrawal Agreement says
that the Brussels Regulation (recast) will

apply until the end of any transition period
in respect of legal proceedings instituted
(and proceedings or actions related to them)
before the end of that transition period.

LIMITATIONS AND UNCERTAINTY
The Hague Convention is more limited
than the current EU/EFTA regime
on recognition and enforcement. This
was conceded by the government in its
September 2018 paper, Handling civil legal
cases that involve EU countries if there’s no
Brexit deal, where it said:
‘we would… continue to apply existing
international agreements, such as the
Hague Conventions, which in many
areas provide alternative rules covering
the same areas as the EU-specific
instruments, although they are not
always as comprehensive’.
We summarise these limitations below:
It only applies to exclusive choice of

court agreements, which excludes hybrid
arbitration clauses and asymmetrical
jurisdiction clauses (albeit there is scope
under Article 22 for Contracting States
to opt-in non-exclusive choice of court
agreements).
It excludes various claims from its scope,

including insurance disputes (save in
limited circumstances), carriage of
goods and passenger claims, anti-trust
(competition) claims, and tort or delict
claims for damage to tangible property
that do not arise from a contractual
relationship (see Article 2).
It provides greater scope for Contracting

States to disregard an exclusive choice
of court agreement. Under Article 9(e):
‘A court of a Contracting State other
than that of the chosen court shall
suspend or dismiss proceedings to which
an exclusive choice of court agreement
applies unless… giving effect to the
agreement would lead to a manifest
injustice or would be manifestly contrary
to the public policy of the State of the
court seised.’ The only comparable
exclusion under the Brussels Regulation
(recast) is if relevant agreement is null
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and void as to its substantive validity.
It allows a court to refuse to recognise or

enforce a judgment on the basis that it is
inconsistent with a domestic judgment
involving the same parties (but not
necessarily the same subject matter or
cause of action) (see Article 9(f)).
There is uncertainty as to how other
Contracting States (including EU Member
States) will treat exclusive choice of court
agreements in favour of the UK which were
agreed after 30 June 2015 but before the
Hague Convention re-enters into force post
exit date. As discussed above, the Hague
Convention will only apply to exclusive
choice of court agreements concluded after
it came into force for the Contracting State
of the chosen court. Accordingly, the date
that the exclusive choice of court agreement
was entered into is the key determinant of
whether the Hague Convention applies. The
question will be whether the relevant party
can carry forward the benefit of the UK’s
previous membership by proxy in respect of
that exclusive choice of court agreement.

SCHEMES OF ARRANGEMENT
Finally, a brief word on Schemes. Under
Article 36 of the Brussels Regulation

(recast), ‘a judgment given in a Member
State shall be recognised in the other
Member States without any special
procedure being required’. The definition of
a ‘ judgment’ has been deemed to encompass
the outcomes of hearings in the English
courts in relation to Schemes for the
purposes of each of the Brussels Regulation
and the Brussels Regulation (recast) (see Re
Magyar Telecom BV [2013] EWHC 3800
(Ch), Primacom Holding GmbH v a group of
the senior lenders & Credit Agricole [2012]
EWHC 164 (Ch), and Re Van Gansewinkel
Groep BV and others [2015] EWHC 2151
(Ch)). Post-Brexit the Hague Convention
could, theoretically, provide an alternative
basis of recognition.
Potential obstacles to such recognition
are that asymmetrical jurisdiction clauses
are commonplace in finance documents to
which Schemes are frequently applied, and
there is the credible prospect of receiving
states applying the Article 6 (manifest
injustice/public policy) exception to decline
recognition. Given these limitations,
practitioners may instead have to rely on
the UNCITRAL Model Law on CrossBorder Insolvency and/or on private
international law. The consequence is greater
uncertainty.
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CONCLUSION
When Brexit happens (if it happens), the
Hague Convention will, at least in the
short term, help to plug the hole left by the
cessation of the Brussels Regulation, the
Brussels Regulation (recast) and the Lugano
Convention.
It is, however, not a watertight solution,
and there are a number of wrinkles, not least
whether the Hague Convention might only
apply to exclusive choice of court agreements
concluded after it came into direct force.
Accordingly practitioners are encouraged
to consider its shortcomings and how that
might affect ongoing and potential crossborder disputes in advance of the UK’s
departure from the EU.
■
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