Coronavirus (COVID-19)
– key considerations for
challenging times
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As the Coronavirus pandemic evolves, we are all facing
uncertainty and a rapidly changing landscape for both our
professional and personal lives. While governments around the
world adapt their strategies to tackle the impact of Coronavirus
(COVID-19), as individuals and/or as professionals we are all
touched to some extent by this unprecedented situation.
We would like to help.
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Disclaimer: This document is for information purposes
only and all opinions are subject to change as the
relevant Government and Public Health England advice
evolves. It is not a substitute for legal advice and should
not be relied upon as such. Please contact our specialist
lawyers to discuss any issues you are facing.
This document was last updated on 23 March 2020.

Our priority is to protect the health and wellbeing of our clients,
our employees and others in our communities. We continue
to monitor closely the progress of Coronavirus (COVID-19)
as it unfolds and are committed to sharing knowledge and
supporting others where we can.
As part of this commitment, we have put together specialist
guidance on a range of issues to help you, your business and
your family.
The issues are grouped under four broad headings: business
continuity, commercial implications, guidance for employers
and personal impact. Each chapter summarises the key
considerations for businesses and individuals, to help and guide
you through these exceptional times. These may be areas where
you are already facing challenges or ones for which you feel you
should begin to plan.
From data security to reputation management; supply chain
issues and pragmatic steps for keeping your business going
to employment and family matters; we offer focused, practical
guidance on how to tackle the difficulties many of us are facing.
Please do get in touch with my colleagues named in each
chapter, should you require more specific support. We are
supporting clients across a broad range of sectors and are
able to share practical tips and idea with you.
We are here to help. You can count on us to keep you updated
as the situation evolves.
		Tim Richards
		Managing Partner
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1. Business
continuity
CORONAVIRUS - STOP PRESS
Click here to keep up-to-date with
all of our latest articles.

Data security and privacy
Contact:
Tom Torkar, Partner
tom.torkar@michelmores.com
+44 (0)7715 069 473

Data security and privacy issues are never far from
the news. In the light of the Coronavirus pandemic
careful consideration should be given to the risk of
unprecedented challenges through:
•
•
•

Hacking/phishing
Loss of data
Infringements of confidentiality

Employees should be warned of the increase in cyber
threats and reminded of company procedures for
handling and reporting suspicious emails. With the
increasing need for staff to work from home, potentially
using unfamiliar systems, guidance on secure access will
be essential. We would advise all companies to review
response plans to a cyber-attack.

•

•

to work remotely from home for extended periods
of time while maintaining an appropriate level of
data security, and
to log and share personal information about health
and travel.

In an age of tracking devices, an active regulator,
published security breaches and individuals’ increasing
awareness of their legal rights, it is vital that businesses
are on top of the regularly evolving data protection,
privacy and information security laws, as well as the
Coronavirus-specific communications from the Office of
the Information Commissioner.

Along with the potential issues posed by employers’
obligations to ensure the health and safety of their
staff comes the increased requirement for large
numbers of staff:
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Business planning for
Coronavirus disruption
Contact:
Douglas Hawthorn, Partner

Sacha Pickering, Partner

douglas.hawthorn@michelmores.com

sacha.pickering@michelmores.com

+44 (0)7970 673 435

In a matter of weeks, Coronavirus has altered the social
and commercial environment beyond recognition.
Businesses are being forced to make existential decisions
at short notice, without visibility on the duration or
full extent of the disruption or the emergency
assistance available.
There are a number of options that businesses should
consider when determining how they might weather
the storm.
Ensure you understand your business and your
known risks
Consider how your staff are being affected by home
working, schools closure and self-isolation and what
measures you need to take to support them.
Review how your supply chain operates and how it is
being affected by disruption.
Maintain a dialogue with your suppliers, as well as
your clients.
Review key contracts for force majeure clauses and
check your insurance cover for relevant extensions or
specific disease-related wording.

+44 (0)7894 094 446

External support options
It is vital that you seek prompt advice on the range of
support options which may be available to your business.
These could give you breathing space while other
mitigation is undertaken and should form part of your
overall strategy.
The level and type of funding will depend on the size
of your business and the sector in which you operate,
but may include: Government relief (rates relief
and grant funding for the retail, hospitality and leisure
sectors); Time-to-Pay arrangements with HMRC; the
Coronavirus Business Interruption Loan Scheme
for SMEs; or the Bank of England lending scheme
for larger businesses.
You should also keep in regular contact with your lenders
and discuss drawing down on existing facilities, obtaining
new credit or negotiating forbearance.
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Business planning for
Coronavirus disruption

Take a different view of the future
Seek specialist professional advice on all contingency
options. This should give directors better visibility on
whether they are straying into wrongful trading territory,
and may lessen the chances of liability should the
company enter an insolvency process.
• Cashflow
Review and update your cashflow forecasts frequently,
modelling market and social changes driven by the
evolution of the Coronavirus pandemic. Take a range of
scenarios into account from moderate to worst-case.
• Cut costs
Employees may be among a business’s largest and
most immediate liabilities and the Government’s
announcement of its Coronavirus Job Retention
Scheme is welcome news. We will keep you informed
as more details become available. Please ensure you
take appropriate legal advice on all employment matters
before implementing changes to avoid claims for unfair
dismissal.
Manage stock levels and reduce orders from
suppliers
Defer capital expenditure and investment

Suspending payments to creditors: Give careful
consideration to whether this course of action may
affect directors’ duties or constitute default under the
company’s banking documents. Review your dialogue
with creditors.
Mothball your business: A draconian step, but one
which may offer longer-term certainty. A company may be
able to enter a solvent liquidation, in which an insolvency
practitioner takes control of the company, settles its
liabilities from its available assets and returns the surplus
to its shareholders.
• Diversification
Explore whether there are opportunities to adjust
business models in novel ways to fit the altered market,
and help you to ride out the crisis. Depending on your
structure and the sector in which you operate, these could
include:
Migrating online
Alternative delivery methods
Repurposing production to in-demand goods
Different considerations will apply where a business is
insolvent. Our article on issues for directors trading
through the Coronavirus introduces some of these.
Seek legal advice if your business is showing signs
of distress.
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Business planning for
Coronavirus disruption

Holding board meetings and signing documents
Hold regular board meetings and minute the conclusions
reached carefully, with justifications for trading and other
decisions.
Directors may have concerns about how to hold board
meetings as increasing numbers are encouraged to work
from home, have to share child care or are obliged to
self-isolate, and as greater restrictions on travel and
gatherings are imposed.

The articles should also give the chair discretion to
adjourn the meeting if there are any technical issues.
If even one shareholder has technical issues then
the chair wouldn’t be able to put a resolution to all
shareholders at the time to adjourn the meeting.
Practically this would require amending the current
articles and then holding the following general
meeting or AGM as a virtual meeting.
You should also seek advice on the validity
of electronic signatures.

Holding a virtual meeting may well be the answer.
The first step is to ensure that the company’s articles of
association contain no provisions that general meetings
must be held in a physical place, such as the notice
provisions stating a time, date and place of the meeting
(therefore implying that a physical location is required).
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Restructuring & Insolvency
Contact:
Douglas Hawthorn, Partner

Sacha Pickering, Partner

douglas.hawthorn@michelmores.com

sacha.pickering@michelmores.com

+44 (0)7970 673 435

Daily changes in advice and restrictions which affect
organisations and their suppliers, and their respective
abilities to trade, highlight the need for strategic support
on how to structure and manage your business. If your
business is facing difficulties, our team can advise on all
aspects of the restructuring and insolvency process.
How to know if your company is insolvent
There are two tests to establish insolvency:
•
•

The cash-flow test (is the company unable to pay
its debts as they fall due?)
The balance sheet test (do the company’s 		
liabilities outweigh its assets?). This test 		
acknowledges that the more distant the liabilities,
the more likely that intruding uncertainties will
cause a company to fail.

A company that meets either or both the cash flow and
balance sheet criteria will be deemed insolvent, and risks
being placed into administration or wound up.

+44 (0)7894 094 446

Wrongful trading and voidable transactions
Where directors know (or ought to have concluded)
that a company has no reasonable prospect of avoiding
insolvent administration or liquidation, its directors
will be at risk of wrongful trading. The only defence to
wrongful trading is that the directors took every step that
they ought to have taken to minimise losses to creditors.
This can be a complex assessment; our article on
continued trading during periods of financial and/or
operational difficulty highlights some of the challenges.
Sanctions similar to wrongful trading apply in other
jurisdictions. In some cases those regimes are stricter,
being triggered on specific financial metrics being met.
We advise you to take local advice in each country in
which you are operating. Please contact our team if you
require assistance; they will be able to put you in contact
with one of our trusted advisors in another country.
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Reputation management
Contact:
Jayne Clemens, Senior Associate
jayne.clemens@michelmores.com
+44 (0)7964 109 775

Many aspects of the evolving Coronavirus pandemic
lend themselves to a co-ordinated crisis management
approach. You may be worried you are going to hit
the headlines because your customers or staff have
highlighted their concerns on social media about your
Coronavirus mitigation strategy. Alternatively, false
information may have been published about you or your
staff which is likely to cause reputational harm.
We can help to protect your reputation by removing
false and harmful information from the media and social
media platforms. We can draft complaints, provide cease
and desist letters and, if necessary, advise on seeking an
injunction.
We can liaise with you and your PR advisors on how to
respond to harmful information published by third parties,
the press and/or employees.

Michelmores | Coronavirus (COVID-19) – key considerations for challenging times

9

Health & Safety
Contact:
Andrew Oldland, QC
andrew.oldland@michelmores.com
+44 (0)7968 948 512

It is your responsibility, as an employer, to ensure the
health, safety and wellbeing of your employees whilst
at work. Businesses also have a responsibility to ensure
that any work carried out does not negatively impact the
health and/or safety of others, which includes members of
the public and contractors.
Under Regulation 3 of the Management of Health and
Safety at Work Regulations 1999, a business with more
than five employees is likely to require a risk assessment
to consider how Coronavirus can be controlled or
eliminated in the workplace.
It is important that you follow the guidance issued by
the Government, Public Health England and the World
Health Organisation. You should communicate with
your employees regularly regarding your health & safety
policies along with sickness and remuneration policies.
Through working closely with our dedicated and
experienced sector teams we are able to provide tailored
advice to clients in relation to Health & Safety policy,
as well as investigations and prosecutions arising from
Health & Safety-related incidents.
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2. Commercial
implications
CORONAVIRUS - STOP PRESS
Click here to keep up-to-date with
all of our latest articles.

Supply chain, contracts
and force majeure
Contacts:
Supply chain and contracts issues:

Disputes arising from a force majeure claim:

David Thompson, Partner

Jonathan Kitchin, Partner

david.thompson@michelmores.com

jonathan.kitchin@michelmores.com

+44 (0)7870 208 513

+44 (0)7712 325 588

Garbhan Shanks, Partner
garbhan.shanks@michelmores.com
+44 (0)7525 951 340

Many organisations depend on their supply chain and
guaranteed, on demand or just-in-time deliveries to be
able to operate. News of border closures and lockdowns
in a large number of countries, coupled with more local
workplace disruption due to modified working patterns
make understanding your supply chain and how to
mitigate interruptions a core commercial consideration.

•

•

•
Your business should urgently consider the
following steps:
•

•

Consider steps you or your suppliers could take
to mitigate losses such as opportunities to cover the
expected gap in supply temporarily, this will be vital
if you rely on a force majeure clause.
Check your insurance arrangements and look
for wording in policies which relates to global health
emergencies.
Future-proof any contracts where possible,
this includes existing contracts and those being
negotiated or re-negotiated.

Ensure you have a clear picture of your supply chain,
including locations of sub-contractors, so you can
build a risk profile and pre-empt issues where
possible. Keep alternative suppliers in mind
where possible.
Review your contracts for force majeure or other
relevant clauses and obtain advice as to whether
you are likely to be able to rely on them, consider
any restrictions or conditions.
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Supply chain, contracts
and force majeure

Force majeure

Frustrated contracts

The concept of force majeure has implications for both
suppliers and buyers. Here is an outline to help you
understand more and encourage you to seek further
advice:

If an unexpected event, outside the parties’ control,
occurs after a contract has been entered into and results
in the contract becoming impossible to perform, it is said
to be “frustrated”, and the parties are automatically
discharged from their obligations.

A force majeure clause typically relieves one or both
parties from performance of their contractual obligations
following the occurrence of specified, unforeseeable
events.
Coronavirus will not necessarily trigger force majeure
provisions. Look for wording such as “epidemic or
pandemic” or “acts of government”.

Frustration can have complicated consequences and is
difficult to establish. Its application is limited and
cannot be relied upon where another provision has
been made (e.g. a force majeure clause); when
performance is possible by an alternative method;
or has become more expensive; or because a party’s
suppliers are not performing.

Some contracts may simply provide for an extended
timeframe for the supplier to meet its obligations, others
may allow the customer to terminate the contract. In
either case we recommend careful review and dialogue
to establish the best course of action.
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Insurance
Contact:
Garbhan Shanks, Partner

Harriet Chopra, Senior Associate

garbhan.shanks@michelmores.com

harriet.chopra@michelmores.com

+44 (0)7525 951 340

We can assist you in understanding what is covered
by your insurance in the context of the Coronavirus
pandemic and its consequences.
What to do right now: If you think your business
is likely to suffer financial losses as a result of the
Coronavirus pandemic you should speak to your broker
now to confirm what protection you have.
Notification provisions often require “immediate”
notice as soon as the business becomes aware of any
circumstance which “might” give rise to a loss.
Here are some tips on different types of insurance and
how they might be affected by the Coronavirus pandemic:
Business interruption insurance provides cover for
loss of income caused by an unexpected interruption that
is beyond your control. In most cases this cover will only
kick in where there has been some other, covered loss
such as physical damage to property by an insured peril
(e.g. a fire or a flood).
Some policies may contain stand-alone business
interruption cover or separate extensions in respect of a
pandemic, often subject to much lower limits of liability.
Event cancellation: Event companies may have
bespoke insurance policies covering cancellation due

+44 (0)7525 593 220

to circumstances outside of their control, including an
outbreak of an infectious disease or a pandemic.
Narrow drafting in policies may require the relevant
outbreak to occur within a specified physical distance
or number of days of the event in question. Exclusions
in respect of specific diseases may be drafted broadly
enough to cover Coronavirus.
Trade disruption insurance covers businesses for
losses sustained as a result of disruptions caused by the
closure of ports/airports and the imposition of quarantine
areas. If you hold this type of insurance you should have
notified your insurers already of circumstances likely to
give rise to claims.
Trade credit insurance provides cover to businesses
whose customers fail to pay their debts in a timely
manner or at all. As the impact of Coronavirus
increasingly affects global markets, you should look at
whether you are protected in the event of customer
defaults/insolvencies.
Renewals: Coronavirus is likely to feature in many
company’s insurance renewal processes. Where relevant
insurance cover exists, policyholders should be on the
look-out for additional exclusions. In terms of giving a
fair presentation of risk, specifically supply chain risks,
the insured’s “reasonable searches” to fully disclose
and audit trail such risks will be critical.

Michelmores | Coronavirus (COVID-19) – key considerations for challenging times

14

3. Guidance for
employers
CORONAVIRUS - STOP PRESS
Click here to keep up-to-date with
all of our latest articles.

Guidance for employers
Contacts:
Andrew Tobey, Partner

James Baker, Partner

andrew.tobey@michelmores.com

james.baker@michelmores.com

+44 (0)7767 870 569

+44 (0)7557 055 775

Rachael Lloyd, Senior Associate
rachael.lloyd@michemores.com
+44 (0)7525 809 517

As the effects of the Coronavirus pandemic evolve on
both the domestic and international stage it is vital that,
as an employer you take steps to reduce the risk and
impact on your organisation, and that you have a robust
approach to:
•

•

protect employees and customers or clients as
much as possible, by preventing the spread of
infection, particularly to vulnerable people; and
allow your business to continue to function 		
and support your clients or customers, and minimise
disruption generally (unless restricted or prohibited
by Government or legislation).

In determining a response to the Coronavirus, it is
important that you have considered your various duties,
including the duty to take reasonable care of the health
and safety of your workers.

•
•

•

•

•

•
Practical steps for business continuity and
‘flattening the curve’:
•

•

Ensure employees’ emergency contact details
are up to date.
Ask employees to report to HR if they have been
to a Category 1 or Category 2 area (as defined
by Public Health England), have been in contact
with a person who has been to a high risk area or
has symptoms of Coronavirus, and self-isolate
according to Government guidelines in force
at the time.
Reinforce Government advice regarding selfisolation when displaying symptoms consistent
with Coronavirus.
Update policies and procedures such as flexible
working, homeworking and sickness absence
policies.
Ensure employees can work from home (where
possible) and consider the health & safety aspects of
long-term home working.
Carry out risk assessments (e.g. of events/meetings
or the workplace).
Display signs encouraging preventative measures
(e.g. hand washing).

Keep up-to-date on Government guidance (and its
direct and indirect effects upon your organisation)
and communicate this regularly to employees.

Michelmores | Coronavirus (COVID-19) – key considerations for challenging times

16

Guidance for employers

Statutory Sick Pay
If you are unsure of your position regarding Statutory Sick
Pay (SSP) and other employee rights and entitlements we
can advise on how this might apply to your employees
under a number of Coronavirus-related scenarios (e.g.
formal self-isolation; refusal to attend work for fear of
contracting the virus; employees instructed not to attend
by you as their employer).

Alternatives to business closure
Annual leave
Under the Working Time Directive, employers have a right
to require employees to take holiday on specified dates.
However, the legislation prescribes that the notice an
employer must give in respect of this is at least twice the
length of the period of leave that the employee is being
ordered to take.
Notwithstanding this, we consider that, particularly in
the current circumstances, it would be open to you to try
and agree specific annual leave with employees without
providing the requisite notice. We would encourage open
and collaborative conversations with your employees
about this issue, to facilitate staff engagement and limit
the risks of any claims.

Can you enforce ‘short-time working’/reduction
in hours?
Short-time working means providing employees with
less work (and less pay) for a period. Unlike redundancy,
it is a temporary solution to the problem of no or less
work.
If you have contractual provisions in your employment
contracts which allow for short-time working, then these
will be useful in the event that you either experience a
downturn in business due to the economic impact of the
virus, or wish to take steps to limit the spread between
employees and customers/clients.
If you seek to enforce such provisions for which you do
not have a contractual right, then you do risk claims
for breach of contract, unlawful deduction of wages or
constructive dismissal.
The best approach in this situation is to try and agree
any temporary change/reduction in hours with your
employees and, wherever possible, keep a written
record of their agreement or, at the very least,
a note of a telephone conversation in which they
verbally consented.
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Guidance for employers

Business closure
Do you have to close if a customer or employee
has suspected or confirmed Coronavirus?
According to current Government guidance (although
this is subject to change), even if a member of the public
or an employee with confirmed Coronavirus has recently
visited your premises, closure of the workplace is not
automatically necessary. In this scenario, a Local Health
Protection Team from Public Health England will contact
your management team to undertake a risk assessment
and provide advice on any actions or precautions which
need to be taken.
If your business is closed for a period, what is the
position regarding the payment of employees?
A closure of your business due to Coronavirus will not
normally affect your obligation to pay your employees full
pay (assuming they are ready and willing to work and
not, for example, sick and receiving company/statutory
sick pay). However, it is clear that, if a business is forced
to close down and revenue is cut off, but it is still required
to continue paying employees, this could cause significant
economic hardship and could even lead to permanent
closures and redundancies in the long-term.
As with short-time working, some industries routinely
include contractual provisions entitling employers to ‘lay
off’ employees. Laying off employees means that the
employer provides employees with no work (and

no pay) for a period. In much the same way as short-time
working, this is a temporary solution to the problem
of a reduction/cessation in work.
Again, if you do not have such contractual provisions,
the best approach to try to avoid claims for breach of
contract, unlawful deduction of wages or constructive
dismissal in this situation is to try and agree any
temporary lay-off with your employees and, wherever
possible, keep a written record of their agreement or,
at the very least, a note of a telephone conversation in
which they verbally consented.

STOP PRESS
We can keep you updated and support you
on all of the above, plus a range of other
HR-related questions:

•
•
•
•
•
•
•

What is the Coronavirus Job Retention Scheme?
What is Statutory Guarantee Pay?
How will my business be affected by family and
childcare issues arising from school closures?
How should we deal with cancelled annual leave?
Is there anything else we need to consider as a
result of employees working from home?
What if an employee refuses to follow
hygiene rules?
What if an employee does not want to attend work?
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4. Personal
impact
CORONAVIRUS - STOP PRESS
Click here to keep up-to-date with
all of our latest articles.

Relationships and families
The Coronavirus pandemic is bringing extra pressures to bear on relationships and
on families. While our family lawyers are there to advise on the law, we can often provide
more general ‘life skills’ advice and support on how to care for yourself in difficult times.

Family Law Contacts:
Rachael Shearmur, Associate

Sue Ellingham, Associate

rachael.shearmur@michelmores.com

sue.ellingham@michelmores.com

+44 (0)7719 523 119

+44 (0)7715 069 478

Pippa Allsop, Associate
pippa.allsop@michelmores.com
+44 (0)7834 177 543

How might the spread of Coronavirus affect the
law which governs relationships in families?
Gatherings

In each case the best interests and health of the children
concerned, both short-term and long-term, would be
major factors in any decision. In certain circumstances,
issues might have to be decided by the Court.

Government and/or Public Health England advice or
restrictions on gatherings may well prohibit attendance
at weddings, funerals or memorial services.

•
•
•

Child arrangements of divorced/separated
parents

•
•

Taking children on holiday out of the country.
Wanting to move to another country.
Visiting relatives from countries affected
by the virus.
Relocation of children following the death
of parents.
Differing parental approaches to health risks.

Any or all of the following could be affected by the
severity of the Coronavirus pandemic and the policies on
travel and movement implemented by individual states,
as well as the economic effect on transport providers.

Michelmores | Coronavirus (COVID-19) – key considerations for challenging times

20

Relationships and families

Financial arrangements in case of divorce
Future employment and income, and the risks of longterm unemployment due to the effects of the Coronavirus
pandemic will need to be considered as part of the
financial arrangements for parties to a divorce.
The pandemic may also affect the valuation of assets
and advice should be sought on this aspect.
Personal attendance at court or other
formal meetings
In the face of restrictions on gatherings and travel it is to
be expected that judges will be very flexible about court
attendance and will allow cases to be conducted via
video link where possible.
Need for advice
Early confidential legal advice should be taken and a
strategy agreed as to the safest and most efficient way
to deal with the potential long-term implications of issues
such as these.
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