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Welcome to
Agricultural Lore
Introduction by Vivienne Williams

I

t was with relief earlier this month that we saw the longawaited Agriculture Bill finally make its way onto the statute
books; the British Agriculture Policy finally launched, albeit
mostly in a fledgling form. There is plenty that remains
to decide further down the line, but we at least have the
structure and parameters now.
It is now over 4 years since the Brexit vote which started the
process and it is worth reflecting on the considerable journey
we have made: from considerable reliance on direct subsidies
to their complete abolition and a refocus on public goods.
At the same time the Government’s 25 year plan for the
environment is moving forward, with the Environment Bill now
once again on its way through the Parliamentary process and
natural capital, conservation covenants and biodiversity gain
all commonplace issues for discussion. The days of arable area
payments seem a long time ago!
The Agriculture Act 2020 has also taken forward some of the
least contentious proposals of the Tenancy Reform Industry
Group, which made recommendations for tenancy reform
back in 2017. One of these is the extension of choice for
appointment of arbitrators for disputes to include those
appointed by the CAAV and the ALA. We are delighted that
both Ben Sharples and I have been appointed recently to the
Disputes Resolution Panel compiled by the Agricultural Law
Association (ALA), from which appointments can now be
made by the Chair of the ALA.
After the near paralysis of the beginning of coronavirus
last March, the Courts are now back up and running and
in this edition of Agricultural Lore we highlight a number
of interesting decisions: Charlotte Razay kicks us off with
the latest appeal in the Earl of Plymouth v Rees case, which
demonstrates just how difficult it is for appeals in arbitrations
to succeed; Helen Bray explains how misconduct affected
a proprietary estoppel claim in a recent Northern Irish case;
and Seema Nanua then focuses on the difference between
an exception and a reservation in various land transfers in

Vivienne Williams
Partner
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the context of a dispute about the extraction of mines and
minerals.
Further cases range from restrictions on rights of way to
adverse possession case and Jake Rostron then provides a
round-up on where we have got to on residential tenancy
evictions.
In our In-Depth piece Adam Corbin considers mineral
reservation in the context of the Natural Resources Wales
mudstone case and we round up our articles with a more
detailed look at the most recent changes to employment rules
affecting all businesses.
The quiz this time is all about partnerships – we did not have
any entrants for the Summer one on adverse possession, so
we will rerun that one next year.
Finally, as highlighted in the box below, I am delighted to
announce that Senior Associate Charlotte Razay in our team,
has been named “Litigator of the Year” in the Women in
Law awards 2020. Apart from impressing the Judges with her
commitment to her clients, Charlotte has been the inspiration
behind the Women in Rural Practice group, which she has
been spearheading for Michelmores.

Congratulations to Senior Associate Charlotte Razay, who has been named
“Litigator of the Year 2020” in the Women in Law Awards 2020.
We are delighted to announce that in recognition of her central role in several high-profile, complex
litigation matters, as well as spearheading the Women in Rural Practice networking group on behalf of
Michelmores, Senior Associate in our Agriculture Team, Charlotte Razay has been named “Litigator of the
Year”, beating off stiff competition from senior lawyers in firms across the UK.

“I am delighted that Charlotte has been recognised at this year’s
Women in Law Awards. She is a worthy winner who consistently
demonstrates an ability to excel when it comes to the demands
of complicated litigation work, as well as go ‘above and beyond’
for her clients.” Adam Corbin
The Women in Law Awards celebrate inspiring achievements of women across all the legal industry and
aim to shape the discussion around how diversity can be improved by highlighting some of the most
forward-thinking initiatives.

Arbitration: Another appeal bites the dust

O

n 11 November 2020, for the second time in just over
a month, the High Court considered an appeal by an
agricultural tenant, against the award of an arbitrator,
in which the arbitrator had upheld the validity of three Case
B Notices to Quit served under the Agricultural Holdings Act
1986.

Decision – no error had been made by the arbitrator. The
arbitrator, who received legal advice, found the development
of the cycleway involved ‘building’ as it was part of the
highway and part of the road building.

This is the latest decision in the ongoing litigation between
Jenkin Rees and the Earl of Plymouth (Rees v Earl of Plymouth
[2020] EWHC 2986 (Ch) – see previous article.

There were three procedural grounds. The one that requires
comment relates to an arbitrator’s ability to correct their
award. Under section 57(3)(a) AA 1996, arbitrators can:-

Procedural points

Mr Rees sought to set aside the award relying on five grounds
pursuant to sections 68 and 69 of the Arbitration Act 1996
(“AA 1996”), on the basis that there had been a serious
irregularity in the arbitration process and there were questions
of law, in the application of which the arbitrator had made an
error.

“correct an award so as to remove any clerical mistake or
error arising from an accidental slip or omission or clarify or
remove any ambiguity in the award…”.
The arbitrator corrected his original award, which determined
that the notice to quit in respect of the larger tenancy, was
invalid because it was given in respect of part only. The
landlord’s solicitors made the request, asserting that he had
been mistaken. The arbitrator accepted he had “overlooked
and did not consider the wording” of the notice. Mr Rees
contended that section 53 could only be used to correct an
error affecting the tribunal’s thought, rather than the tribunal’s
thought process.

Questions of Law
There were two grounds of appeal:(1) The arbitrator was wrong to determine that the landlord
“required” the land back at the expiry of the notice to
quit, or a relatively short time thereafter; that Case B
could be satisfied even if “the relevant work is to be
carried out at some distant date in the future”; that he
did not determine which parts of the land, subject to the
notices, would be required; that Case B was satisfied even
if some of the land was not developed for a number of
years; and, whilst finding that land was needed for earth
moving, storage and infrastructure works, he did not
make a finding as to when that land would be required
for that purpose.

Decision – the Arbitrator was merely correcting an accidental
slip.
The other procedural grounds also failed.
Conclusion
What this decision highlights is that it still remains the case,
that parties seeking to appeal an arbitrator’s award face an
uphill battle. Section 57 is not a get out of jail free card to get
an arbitrator to rewrite their award. It can only be utilised to
correct a clear error.

Decision – no error had been made by the arbitrator.
(2) The arbitrator was wrong to determine that a notice
to quit a strip of land required for a cycleway was valid
because it did not involve building work or possession.
The tenancy contained a part resumption clause,
permitting the landlord to give short notice if part of the
holding was required for “building development.

Charlotte Razay
Senior Associate
charlotte.razay@michelmores.com
0117 906 9314
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A promise is a promise: or is it?

A

Judgment

recent proprietary estoppel case in Northern Ireland has
shown that even when promises have been made, they
don’t necessarily have to be kept.

The Court found that an estoppel had arisen and it was
unconscionable for the father to renege on his promise and
change his will, as that would not compensate his son for his
detriment.

The key elements of an estoppel claim are that an assurance
is made to the claimant which is relied on by them to their
detriment, and it would be unconscionable for the promisor to
fail to uphold their end of the bargain.

However, the behaviour and actions of the son in breach of
the condition were serious enough to mean that he was no
longer entitled to the entirety of what he had been promised.
The Court decided that the equity was adequately satisfied
by the son being given the farmhouse, outbuildings and
approximately 48 acres, at a value of approx. £500,000. He
had no further entitlement to claim on the estate – now or
after the father died.

Graham v Graham
In the case of Graham v Graham & Another [2020], the Court
found that a father, a retired 90-year-old farmer, who was
alive at the time of the claim, had made repeated express
and implied assurances to his son that he would inherit the
entirety of the £3 million family farm. However, this promise
was conditional on the son running the farm in a competent,
business-like manner to pass on to the next generation.

The case serves to highlight the flexibility of the Court’s
discretion in equitable cases, which, depending on who the
claimant is (and, perhaps, how he or she has behaved) may or
may not be a good thing.

The son had honoured the condition for 21 years, but had
in later years breached it, both by ceasing to actively farm
the land, and by accruing substantial debts, as a result of his
increasingly luxurious lifestyle, with which he dealt recklessly –
getting father in trouble with the bank as a result.

One thing is for certain: proprietary estoppel cases are
fundamentally uncertain.

The son’s misconduct had a double impact on his case:
(1) It constituted a breach of the conditional promise father
had made to him. This meant that this was not a case in
which the only fair outcome was that the expectation was
satisfied.
(2) It was factored into the remedy that the Judge decided
to award (along with other factors including the claims of
the other potential beneficiaries – there were 8 children).

Helen Bray
Solicitor
helen.bray@michelmores.com
0117 3743 223
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Mines and minerals: Exception or reservation
from transfer?

I

n the recent case of ARC Aggregates Ltd (ARC) v Branston
Properties Ltd (Branston) [2020] EWHC 1976 (ch), the High
Court looked at the interpretation and construction of the
words in two transfers to decide whether the mines and
minerals were the subject of an exception or reservation.

The 1989 transfer contained very similar provisions and
comprised the Blue Land referenced in the 1988 transfer. ARC
retained further neighbouring land.
Following its purchase of the property from the original
transferees, Branston began to develop the land. ARC
objected to this; claiming that it was the freehold owner of the
mines and minerals beneath the property and that Branston
had encroached upon them resulting in trespass. Branston
had also removed some of the minerals for profit during the
development works. Broadly, ARC sought a declaration that
it was the said freehold owner and an injunction to restrain
Branston’s encroachment.

The decision emphasises the importance of clear drafting to
effect the parties’ intentions.
The facts
The property consisted of agricultural land that had been
sold by ARC by two transfers in 1988 and 1989. Branston
subsequently purchased the property from the original
transferees.

Unsurprisingly, Branston counterclaimed for a declaration that
ARC held only an incorporeal easement, right or privilege in
respect of the mines and minerals.

The 1988 transfer defined the land transferred as “Red Land”
and neighbouring retained land as “Blue Land”.

The parties each applied for summary judgement.

Clause 2(a) of the 1988 transfer provided that:

High Court decision

“The Red Land is transferred:- EXCEPT and RESERVING to
the Transferor for the benefit of ... [the Blue Land] ...
(i)

The key question that the Court had to decide was whether
ARC was the freehold owner of the mines and minerals
beneath the surface of the property or whether it simply
retained an incorporeal right in the nature of a profit à
prendre.

All such quasi-easements or rights or privileges ...
as are now or usually enjoyed by the Blue Land over
through or from the Red Land ...

(ii) All mines minerals and mineral substances lying
beneath the surface of the Red Land at a depth
below the lowest level or past excavation carried
out by the Transferor and its predecessors in title but
without the right to work or get the said minerals or
mineral substances”

In reaching its decision, the Court considered the ways in
which a transferor of land may retain an interest in the mines
and minerals beneath the surface upon transfer of that land.
Two ways were identified and distinguished (paragraph 25 of
the judgment):-

(emphasis added).

•

Exceptions - A transferor may except the mines and
minerals from the transfer altogether so that they are
not conveyed at all. The mines and minerals would then
remain with the transferor.

•

Reservations - Alternatively, a transferor can simply reserve
an incorporeal right by way of a profit à prendre.

Very broadly, under Clause 3(c), the transferee covenanted not
to extract minerals from the Red Land.
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In Brief: Extra time for

With this in mind, the Court then went on to consider the
interpretation of the two transfers.

Inheritance Tax planning

The 1988 Transfer

I

It was held that the mines and minerals were excepted from
the transfer.

n July we reported on the costs of Government measures
to support the economy during the pandemic and the
consequential increase in national borrowing. There were
fears in the summer that tax rises were imminent and might
be introduced in the Autumn Budget.

The key difficulty here was that the draftsman of the 1988
transfer had combined the boilerplate phrase “except and
reserving” in clause 2(a) and had also included the wording
“for the benefit of… [the Blue Land]” (see above). It was
unclear whether the transfer was intended to contain any
exceptions or not. The Court confirmed that the correct
approach to determining which parts of clause 2(a) were
exceptions or reservations was to have regard to the clause
wording in the context of the agreement as a whole.

Those fears have not been realised. It was reported that this
Autumn is not the time to outline long-term economic plans,
but instead to focus on people’s jobs. However, the spending
review earlier this week gives an indication of the economic
impact of the Covid-19 crisis.
It still appears very likely that tax increases will be needed in
the fullness of time. Indeed it may be that new legislation
is put forward without a Budget. There is an opportunity to
review your personal tax position, as it gives more time for any
action to be taken.

Following a detailed analysis of the factual matrix and the
wording used, the Court concluded that clause 2(a)(ii) was
properly intended to except the mines and minerals from the
transfer altogether. In reaching this decision, the Judge noted
the fact that the draftsman had specifically excluded the right
to work to get the minerals (an essential element in a profit a
prendre) as strongly reinforcing the conclusion that the clause
was intended to except the mines and minerals from the
transfer.
The 1989 Transfer
The 1989 transfer was said to have differed in several respects
from the 1988 transfer, but these only sought to reinforce the
conclusion that it, too, contained an exception (rather than
reservation) of the mines and minerals.
Branston’s application for summary judgment was dismissed.
Summary judgment was instead granted in favour of ARC.
A useful reminder…
Whilst every case will turn on its own facts, this case serves
as a useful reminder that exceptions and reservation are two
distinct concepts and should be treated accordingly. If the
parties intend to “except” something from a transfer of land
etc, this should be made clear on the face of the document,
otherwise parties may find themselves involved in a costly row,
later down the line, disputing the interpretation of the words
used.

Inheritance Tax in particular should be started as early as
possible. The Office of Tax Simplification had produced
a report to reform the existing IHT regime. The All-Party
Parliamentary Group had proposed a more radical overhaul
to create a new regime with a lower flat rate of tax but fewer
reliefs, including repealing Agricultural Property Relief and
Business Property Relief.
There have not been further announcements about which,
if either, of these sets of recommendations are to come into
effect, but it appears likely that when the current crisis starts
to ease there will be changes coming, if not before.

It is interesting to note that the Land Registry’s title for the
1988 transfer included an entry that the mines and minerals
were excluded from the registration as they were excepted
from the transfer. The Judge rejected that this was conclusive.
This emphasises the importance of effective due diligence,
which goes beyond what is stated on the registered title.

How much IHT is paid by a particular estate can be determined
by whether a person survives lifetime gifts they have made by
7 years, or planning that requires assets to qualify after 2 years
(for instance, in relation to Business Property Relief). Therefore
starting sooner, even in an initially small way, is often the
better approach than to wait until it is too late to address the
issue.

At the time of writing, this decision has been appealed to the
Court of Appeal and therefore this might not be the end of
the story for ARC and Branston.

Seema Nanua
Solicitor
seema.nanua@michelmores.com
0117 906 9328

Edward Porter
Partner
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Rights of way: Agricultural restriction stops use for
diversification

M

The Court looked at the definition of agriculture, particularly,
that contained in section 336 of the Town and Country
Planning Act 1990:-

any rural practitioners have had to consider the extent
of a right of way (an easement). It is commonplace
to find that an easement is limited in some way. In
August, the High Court considered whether a plant nursery's
diversification of its business to include a tearoom, exceeded
the scope of a right of way providing access to the nursery
in Mills v Estate of Partridge and another [2020] EWHC 2171
(Ch).

"…horticulture, fruit growing, seed growing, dairy farming,
the breeding and keeping of livestock (including any creature
kept for the production of food, wool, skins or fur, or for the
purpose of its use in the farming of land), the use of land
as grazing land, meadow land, osier land, market gardens
and nursery grounds, and the use of land for woodlands
where that use is ancillary to the farming of land for other
agricultural purposes, and “agricultural” shall be construed
accordingly."

The Facts
The dispute related to three parcels of land at Iverley,
Staffordshire, which were all in common ownership until
around 40 years ago.

The Court recognised that as agriculture develops, the
meaning of covenants and easements may also develop.
However, development must not be confused with
diversification.

The Partridges ("P") purchased a nursery in 1979 with the
nursery business starting the following year, growing bedding
plants and vegetables. In 1980 P purchased a nearby field
for the purpose of growing vegetables.

What is not caught by the restriction?

Over the years P expanded and diversified
from bedding plants so that the
business now has an annual turnover
of £1m. The business now includes
polytunnels, outbuildings, stables,
a shop and a tea room, with an
events licence, which is used to
host events. The field is used for
parking and to store wood for
sale as firewood and compost for
landscaping.

• Activities that are incidental to an
agricultural use.
• Unrelated activities that are
peripheral or incidental
and carried on in a small or
minimal way alongside agricultural
activities, which do not undermine
the restriction.
The Court said that it is a matter of
fact and degree in each case. For P,
the fact that the word "only" did not
mean that they were prevented from
carrying out activities that were incidental
or ancillary. In this instance, the tearoom was
not ancillary to the nursery; it was a diversification,
run as a separate business.

The nursery and the field can only
be accessed by a track owned by Mrs
Mills (M). P has a right of way to:-

"pass and repass at all times and for all
purposes in
connection with the use of the land conveyed as agricultural
land only…".

It was less clear cut in terms of activities carried on in the
nursery, such as the sale of peat and compost, which would
be agricultural.

M brought a claim for a declaration that P's use of the right of
way was excessive, amounted to a trespass, and was in breach
of the restrictive covenant, as the use of the nursery and the
field is not used as agricultural land only.

Unfortunately for P, the income from the tearoom and nonagricultural activities was so significant that the business could
not be regarded as agricultural.

What does the Court consider?

Conclusion

It is long established that an easement must not exceed the
right that was granted or acquired. The Court considers:•
•
•

The extent of any restriction needs to be reviewed carefully,
especially if businesses are looking to diversify. It is far better
to work this out before significant sums of money are spent
on diversification, which could ultimately be stymied by the
wording of a restriction.

the nature of the use;
the purpose of the use; and
the amount of the use

having regard to the nature of the land with the benefit at the
time the right was granted.
The Decision

Charlotte Razay
Senior Associate
charlotte.razay@michelmores.com
0117 906 9314

The Court decided that P's use of the right of way was
excessive and breached the covenant limiting the use to
agricultural use only. The meaning of the use of the land
as "agricultural land only" was a determining factor. The
Court considered how that phrase would be understood by a
reasonable person, with the relevant facts at the relevant time.
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In Brief: Covid latest on residential possession
proceedings

A

s a result of the Covid-19 pandemic, the Government
has introduced changes which restrict the termination
of residential tenancies in England and Wales, each
region having slightly different rules.

However, landlords are encouraged to make reasonable
enquiries.

Initial stay on possession proceedings

On 29 August 2020, the Coronavirus Act 2020 (Residential
Tenancies: protection from Eviction) (Amendment) (England)
Regulations 2020 extended the notice period for s21 notices
served for tenancies subject to the Housing Act 1988 from
three months (previously extended from two months) to six
months. That means a landlord will need to wait six months
before seeking to recover possession. A landlord must
commence possession proceedings within ten months of the
service of a notice to quit.

Extension to the notice period

Back in March 2020, it was well reported that all claims
for possession of property (excluding a few special cases)
were subject to a blanket stay of 90 days. That meant that
once proceedings were started, an automatic stay, until 20
September this year was in place, meaning the Court would
not take any further steps progressing the claim until after this
date.
The 20 September date has passed and the stay no longer
remains in place. So what are the current rules on possession
proceedings?

In Wales, the Coronavirus Act 2020 (Assured Tenancies and
Assured Shorthold Tenancies, extension of Notice Periods)
(Amendment) (Wales) Regulations 2020, that came into force
on 29 September 2020 extends the notice period for tenancies
falling under the Housing Act 1988 in Wales from three
months to six months.

Reactivation notices
Practice Direction 55C of the Civil Procedure Rules, which has
been in place since 20 September 2020 requires a claimant to
file and serve a "reactivation notice", informing the Court that
they wish their claim to be listed, re-listed, heard or referred.
The notice must only be filed if the claim was brought before
3 August 2020. The notice requires landlords to inform the
Court whether they have any knowledge (if any) of how
the Covid-19 pandemic has affected the tenant and their
dependants.

Conclusion
It remains to be seen whether, in light of the second lockdown
now in place in England, any further changes are likely to
be imposed. But for any landlord seeking repossession of
a property subject to the Housing Act 1988, there is now a
myriad of procedural hurdles to jump through, with delays
both in the notice periods and with the court office backlog.
If failure to pay rent is the problem and it is thought that the
tenant has the means to pay, then there is nothing to stop a
landlord suing for rent as an alternative.

In theory, landlords can write "no knowledge" of the effect
the pandemic has had on the defendant and the Judge has no
discretion to refuse to grant an order on this basis.
Jake Rostron
Trainee Legal Executive
jake.rostron@michelmores.com
0117 906 9305
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Learning the Law: Adverse possession and the
boundary exception

W

hen acquiring land by adverse possession, there are
two different regimes that could apply. One relates
to unregistered titles and registered titles, where
there is reliance on 12 years possession before 13 October
2003. The other relates to registered titles and is found under
Schedule 6 Land Registration Act 2002 (“LRA 2002”). This
latter regime was considered in the recent Upper Tribunal
decision of Dowse v Bradford Metropolitan District Council
[2020] (“Dowse”).

garden and the open land had not been determined.
In 2001, D had applied under the old regime of adverse
possession to have the land registered, but the application
was rejected, as the land was deemed not to have been in D’s
exclusive occupation.
D’s application to the First Tier Tribunal for adverse possession
was rejected on the basis that the third exception only related
to disputes about the correct position of a boundary and
that they could not prove they reasonably believed the land
belonged to them.

LRA 2002 regime

Appeal

Schedule 6 LRA 2002 came into force on 13 October 2003.
This statutory regime arguably made it harder for a claim
of adverse possession to succeed, with the aim of giving
registered owners of land greater security of title. To satisfy
the test under the LRA 2002, the applicant has to prove
they have adversely possessed the land for 10 years (2 years
less than under the common law scheme). In short, if after
a further 2 years the registered owner of the land does not
respond to the application or does not take steps to evict the
applicant from the land, then the applicant is entitled to be
registered as the proprietor of that land.

On appeal, D argued that on a literal interpretation of
the third exception, the land they were claiming adverse
possession over was adjacent to their land and the boundary
had not been determined. They also maintained that they
reasonably believed the land had belonged to them and thus
they satisfied the exception.
The Upper Land Tribunal rejected this literal interpretation
finding that the exception only applies to land on the general
boundary between the parcels of land in question and the
third exception is to be construed narrowly. It was noted that
not all of the area of 2 acres was adjacent to D’s land and it
did not fall within the general boundary. Therefore, the appeal
failed.

If the registered title owner serves a counter notice following
an application being made, the application will fail, unless the
applicant can satisfy one of the three exceptions set out in
section 5 Schedule 6 LRA 2002.
The Dowse case has provided some clarity on the extent
of the application of the third exception. This exception, at
section 5(4) is relevant where the subject land is:
•
•

Conclusion
This decision has clarified that the third exception is intended
to rectify the issue of when a physical boundary on the ground
does not accord with the legal boundary as registered and that
it is limited in scope. Its application therefore relates solely to
boundary disputes and should not be construed more widely.

adjacent to land belonging to the applicant; and
the exact line of the boundary has not been determined.

Additionally, the applicant must be able to establish that they
reasonably believed that the land they had possessed for the
10 year period, belonged to them.

Erica Williams
Associate
erica.williams@michelmores.com
0117 906 9353

The Dowse case
Mr & Mrs Dowse’s garden backed onto approximately 2 acres
of open land, of which Mr & Mrs Dowse (“D”) claimed to
have had possession since 1974. The boundary between the
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Historic mineral rights: Clear as mudstone?

I

n David Heneage Wynne-Finch, Richard William Kendrick
Price, Rupert Thomas Mead v Natural Resources Body
for Wales [2020] EWHC 1924 (Ch), 2020 WL 04275557
(Wynne-Finch) Mrs Justice Falk considered a claim by the
Wynnstay Estate to ownership of mudstone across 40 titles
covering hundreds of acres of forestry land controlled by the
Natural Resources Body for Wales (NRW). The decision is easily
read, but very complicated, and runs to 54 pages. In broad
summary, the Judge found that:

Examples of the reservations are set out below.
Where the reservation was express by conveyance:

EXCEPTING AND RESERVING unto the vendor and his heirs
and his successors in title under the said settlement and his
and their assigns (a) All mines beds and quarries of coal and
ironstone and all other metals stone and minerals within […]
TOGETHER with all necessary or proper powers rights
and easements for searching for mining working getting
and carrying away the same whether by underground or
surface workings including the right to let down the surface
whether built upon or not proper compensation being paid
to the Purchaser his heirs or assigns for all damage done to
the surface or the buildings thereon and for the occupation
of the surface in or about the exercise of such rights and
powers the amount of such compensation in case of dispute
to be settled by arbitration…

(a) mudstone was not a mineral for the purposes of the
mineral reservations relied upon by the Estate; and
(b) if she was wrong on that, NRW had in any event
established title to the mudstone by adverse possession.
The decision was made more complex by the fact that the
land concerned was subject to different types of transaction,
which might bear upon the transmission of the rights.
Accordingly, the land was packaged into four categories, and
it was necessary for the Judge to consider the application of
the relevant principles to each category.

Where the Crown was the predecessor in title, and the
reservation was express:

Background

… all the Mines Minerals and Substrata within upon or
under and also all the estate right and interest of the
Queen’s Majesty in and to the soil and surface of the piece
or parcel of open common or waste land…

NRW (or the relevant Government department) held the paper
title to all of the land which was the subject of the claim, and
via its predecessor in Wales, the Forestry Commission (FC), had
held the land for varying periods in excess of 20 years.

Where the reservation occurred as a result of a contractual
enclosure agreement:

As is common in forestry operations, the practice had been
for NRW and the FC to dig forest access and harvesting
tracks, utilising stone from localised quarries as a surface. Of
course NRW had also disturbed the surface of the land into
the underlying stone many times through the normal conduct
of forestry operations. That stone was mostly categorised
as Silurian mudstone with some interbedded sandstone and
shales, and was, in places, exposed, or only covered by a thin
layer of topsoil.

And saving and reserving to the said Sir Watkin Williams
Wynn, his heirs, assigns, and his successors … all mines,
minerals, stone, and other substrata, lying within or under
the said pieces or parcels of land or Sheepwalks, or any
part thereof, whether opened or unopened, with full
liberty to and for him or them, and all persons employed
by him or them, from time to time and at all times for ever
hereafter, by any temporary or permanent occupation or
use of any part of the surface or of any part of the said
pieces or parcels of land or Sheepwalks, and by all usual
and convenient ways and means, to work, procure, win,
separate, smelt, refine and take away the said mines,
minerals, stone, and other substrata, or the produce thereof,

The Estate or its predecessors in title had at some point
reserved the mineral rights over the land, and now claimed
that NRW was not entitled to exploit it without its permission.
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(6) One pointer to the parties’ intentions may be to consider
whether or not the substances in question are exceptional
in use, in value and in character. Another pointer is the
evidence as to the general state of knowledge of the
relevant substance at the date of the grant and the way in
which it was then regarded and treated as a commercial
matter. A third, significant pointer may be derived from
any express powers of working that are conferred by the
instrument in question.

It was more or less common ground between the parties that
the stone involved had little value, and indeed on the open
market it was probably of negative value, given the cost of
mining and transporting it. On the other hand it was worth
something to NRW, as it was usefully located, and suited the
limited purposes of forest operations.
The Estate was not looking for the right to enter and exploit
the stone itself, instead it wanted NRW to pay a licence or
royalty for the exploitation, and to pay damages in trespass/
breach of contract for that which had been exploited already
over time.

(7) In considering whether a grant or reservation of mines
and minerals includes a specified substance, it is irrelevant
that the parties did not actually have that substance in
mind. The test of their intention is an objective one.

The Court’s approach
The Court first considered whether or not the rights claimed
by the Estate were within the various minerals reservations,
before looking at the adverse possession arguments. We
outline the law and its application on each point in turn
below.

The Judge also considered extensive submissions on other
cases which were said to add or detract from the above
principles, in some instances particularly with regard to the
type of reservation (e.g. enclosure).
A point put by the excellent Leading Counsel for NRW was,
based upon the authority of Waring v Foden [1932] 1 Ch 276,
that the first question is whether the substance in question
is exceptional, and is not the ordinary soil of the district. The
second question is which exceptional substances are and
are not within the reservation. The “vernacular”
test (point 5 above) is relevant to the
second question, and does not decide
exceptionality.

Minerals reservations
The Judge first considered Earl of Lonsdale v Attorney General
[1982] 1 WLR 887 at pp 924-925 the leading authority on
the construction of minerals reservations, which
includes the following principles (wildly
paraphrasing):
(1) Though the wide sense given
to the phrase ‘mines and
minerals’ by [older cases] is
a sense which the phrase
is capable of bearing and
can still be attributed to
it in a proper context, it
cannot now properly be
regarded as a primary or
literal sense which is always
to be applied in the absence
of a sufficiently clear contrary
context.

The resulting thrust of the point
is that if all of the land conveyed
is made up of the same
substance, and it is reserved,
there would appear to be little
point in purchasing it (at least
at freehold values). To put
it another way, the mineral
reservation would swallow up
the grant, so only the clearest
words would reserve the right to
destroy the surface to the mineral
rights holder.

(2) The phrase ‘mines and minerals’
is not a definite term, but is one that
is capable of bearing a wide variety of
meanings, not necessarily, but sometimes: ‘all
such substances as are dug out of the earth by means of a
mine.’

In applying these authorities the Judge
was clearly of the view that the stone was so
prevalent, and of such low value, that the parties to
the various transfers/reservations would have little interest in
reserving it.
The Judge also referred to the powers to work the minerals
accompanying the reservation. Clearly, these provisions
do often shed light on a reservation since if the powers to
exploit do not match the material, then a reservation of the
mineral may be pointless. For instance: a power to “…make
merchantable, and take and carry away”, where mudstone
would neither have been regarded as merchantable, nor
worth carrying away.

(3) Unless the meaning is clear from the four corners of
the relevant instrument itself, the first duty of the court
in construing a grant of mines and minerals is to try to
ascertain what the phrase meant in the vernacular of ‘the
mining world, the commercial world and landowners at
the time of the grant,’ that is: persons who may ordinarily
be expected to have both some knowledge of mines and
minerals and also some experience of dealing with them
in the course of commerce in this country.

The Judge also made number of other interesting points, and
the cumulative result was that the stone was found not to be
included in any of the reservations relied upon by the Estate.

(4) The meaning of the phrase in this vernacular sense may
be derived either from direct evidence as to the vernacular
meaning at the relevant time or by inference drawn by the
court.

Adverse possession of minerals
To start with, the Judge made it clear that where the mines
and minerals are already severed from the title, adverse
possession of the surface alone will not start the clock running
for the possession of the mines and minerals.

(5) Where it is clearly established that, at the date of the
grant, a particular vernacular meaning was attributed to
the phrase ‘mines and minerals’ by ‘the mining world,
the commercial world and landowners,’ the court will be
predisposed to adopt that meaning.
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had occurred on all of the relevant areas; and
(c) that these actions were unequivocal, demonstrating an
intention by NRW or its predecessors to possess.
In conclusion on adverse possession the Judge found:

“I consider that the Defendant has established factual
possession, with the necessary intention to possess, of at
least a sufficient depth of mudstone over the area claimed to
allow any activity that is consistent with forestry operations.
This includes the construction and improvement or repair of
forest roads and tracks, turning circles for machinery, ramps
for harvesting and related quarrying to produce material for
those purposes. These are the uses that an occupying owner
of the forest might expect to make of the mudstone.”
Accordingly NRW was successful on the alternative arguments
as well.

Adverse possession of ‘substrata’ is not a topic which the
Courts have had to consider regularly. The parties agreed that
the normal tests for adverse possession would apply, namely:

Conclusions
The Claimants must be given an enormous amount of credit
for pursuing such a wide-ranging and complex claim, which
it is obvious from the judgment was enthusiastically and
effectively litigated.

(a) factual possession, in the sense of a sufficient degree of
physical custody and control; and
(b) an intention to possess, meaning an intention to exercise
that custody and control on its own behalf and for its own
benefit.

The challenges would have included a large amount of
historic title evidence, expert evidence across a significant
geographical area, and diverse complex matters of law.

The required period in this instance would be 12 years, under
s 15 Limitation Act 1980.

That said, the author’s view is that the decision on the
interpretation of the minerals reservation was unsurprising,
given the prevalanece of the material, and its nominal value.

The Judge observed that in order to establish factual
possession, the alleged possessor must be shown to have
been dealing with the land as an occupying owner might be
expected to deal with it, and that no one else has done so.

On the other hand, the adverse possession decision was
made in the absence of a great deal of law on the point,
and the finding that the necessary intention to possess and
factual possession extended across the land does appear
more adventurous, even on the basis that it was the correct
decision.

An unusual feature of this case is the fact that it would not be
possible for NRW to factually possess all of the stone (or even
rights to it) for the required period, as one might expect for a
path, or field.
The Judge relied upon Roberts v Swangrove Estates Ltd in
support of the proposition that:

The case tracker confirms that the Estate has sought
permission to appeal from the Court of Appeal, so if the
analysis above is correct, perhaps a pyrrhic victory is on the
way, where the Court upholds the minerals decision, but
overturns the adverse possession decision!

“…acts on one part of an area owned by a single paper title
owner may be treated as evidencing possession of the whole
area provided that there is such a common character of
locality as would raise a reasonable inference that if a person
were possessed of one part of it as owner then he would so
possess the whole of it.”

Lessons for practice
In practice we often take little notice of minerals reservations,
either because our clients instruct that there is nothing of
value, or what is there might seem unworkable. But it should
be remembered that reserving minerals can also have an effect
upon the ability to excavate at all, and one never knows when
something might become valuable, perhaps to a particular
occupier. In Wynne-Finch the value of the Estate’s claim, if the
minerals clause had expressly mentioned mudstone may well
have been considerable.

Accordingly, the Judge determined that:
(a) there was a common character of locality as would raise
a reasonable inference that if a person were possessed
of one part of it as owner then he would so possess the
whole of it;
(b) it was more likely than not that the digging of quarries,
tracks, and cuttings, as well as other forest operations
(such as tree planting itself) which disturbed the stone,

Adam Corbin
Partner
adam.corbin@michelmores.com
0117 906 9324
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Employment: Further extension of Coronavirus Job
Retention Scheme

W

Full / flexible furlough

ith the imposition of the Lockdown in November
across England, the Government launched an
extension to the Coronavirus Job Retention
Scheme ("CJRS").

As with the existing CJRS, eligible employers can either
fully, or flexibly, furlough eligible employees. There is no
minimum furlough period.

The details for this were across approximately twelve
different web pages. We have gathered together all the
relevant information into this article to help rural businesses
navigate the changes more easily.

In terms of flexible furlough, employees can work any
pattern and there is no minimum hours requirement.
Flexible furlough agreements can last for any period of
time, and employees can be rotated on and off flexible
furlough. However, each claim period needs to be a
minimum of 7 consecutive days.

CJRS rules 1 November 2020 to 31 January 2021
Employer eligibility

Government and employer contributions

Must be a UK business, whether open or closed
(due to local or national lockdowns).

The Government will contribute 80% of salary for hours
not worked, up to a maximum of £2500 per month.
Employers will be responsible for National Insurance
Contributions and employer pension contributions.
Employers will need to deduct, and pay to HMRC, income
tax and employee National Insurance Contributions on the
CJRS grant they receive, as well as student loan payments
where applicable.

Must have a UK bank account and PAYE scheme.
NO need to have previously used the CJRS.
Should be a privately funded business (although
those partially publicly funded may be eligible
where private revenues have been disrupted
– contact sponsor department or respective
administration for further guidance).

At their discretion, employers can ‘top-up’ the
Government’s contribution to the employees’ full salaries.
For the hours which employees do work, the employer will
be responsible for the employee’s normal wages, as well as
NICs and pension contributions, in the normal way.

Employee eligibility

The entirety of the grant received under the CJRS must be
paid to the employee in the form of money (subject to the
deduction of tax and NICs, and student loans if applicable).
No part of the grant should be netted off to pay for the
provision of benefits or a salary sacrifice scheme.

DOES NOT need to have been previously
furloughed.
Must be on employer’s payroll on 30 October 2020.
Their employer must have made a PAYE Real Time
Information (RTI) submission to HMRC between 20
March 2020 and 30 October 2020, which notifies a
payment of earnings for that employee.

Calculation of reference pay and hours
There are specific rules depending on whether the
employee was on the Payroll on 19 March 2020 and/or
furloughed on or before 31 October 2020. These details
can be found here in an extended version of this article.

Can be employed on any type of contract, (NB as
long as they are paid through PAYE, employers can
also claim for office holders (including company
directors), salaried members of LLPs, agency
workers (including those employed by umbrella
companies), limb (b) workers, contingent workers in
the public sector, and contractors with public sector
engagements in scope of IR35 off-payroll working
rules).

How to put furlough into practice
Furlough veterans will be pleased to note that nothing
has changed in this respect. Essentially, given that a
furlough arrangement will amount to temporary change
to an employee's terms and conditions, employers must
agree the change with the employees, and confirm that
agreement in writing to the employees. Where there is a
recognised union, agreement must be reached through
them.

Can be working under any category of visa (as
grants under the CJRS are not counted as ‘access to
public funds’ for this purpose).
Can have their fixed term contract extended or
renewed, if it has not already expired.

Record keeping

Can be an apprentice and can continue to train
whilst on furlough, but they must be paid the
Apprenticeship Living Wage / National Living Wage
/ National Minimum Wage as appropriate for all the
time they spend training.

Employers must keep a written record of the furlough
agreement for 5 years. They must also keep records of the
number of hours which are worked and not worked by
each furloughed employee, for 6 years.
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Transition period: retrospective agreement window

If an employee is made redundant, their statutory
redundancy pay and statutory notice pay should be based
on their normal wage rather than the reduced furlough
wage.

The extension of the CJRS has been announced with no
warning before its commencement, when businesses had
already prepared to use the (now shelved) Job Support
Scheme. As a result, the Government allowed employers
to enter into furlough agreements with employees up to
13 November 2020, which were backdated to 1 November
2020.

Re-employing and furloughing redundant employees
Employees who were on an employer’s payroll on 23
September 2020, but who were subsequently made
redundant or stopped working for their employer after this
date, can be re-employed and furloughed.

Furloughing for non-business related reasons
Amended rules were brought in to allow eligible employees
to be furloughed for reasons unrelated to their employer’s
financial situation or closure. These were where they were
shielding in line with newly updated public health guidance
or had caring responsibilities resulting from COVID-19.

In addition to being on the payroll on 23 September 2020,
a PAYE RTI submission to HMRC must have been made
from 20 March 2020 to 23 September 2020, notifying a
payment of earnings for the employee concerned. This
applies to employees who were employed on fixed term, as
well as permanent contracts.

Interaction between redundancy and furlough
Employers can commence redundancy processes whilst
employees are on furlough, in accordance with usual
employment procedure.
Important to note is that:
•

CJRS grants cannot be used to fund redundancy
payments;

•

At present, employers can claim the CJRS grant for
employee notice periods (it is likely that this applies
to both statutory and contractual notice periods;
however, there are two separate guidance notes which
are conflicting in this respect and we await further
information). HOWEVER, for claim periods starting on
or after 1 December 2020, the Government is currently
reviewing whether employers should still be permitted
to claim for employees’ statutory or contractual notice
periods. Further guidance is promised at the end of
November 2020.
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Employee transfers under TUPE

Whilst on furlough, employees who are union or nonunion representatives may undertake duties and activities
for the purpose of individual or collective representation of
employees or other workers.

A new employer is eligible to claim in respect of employees
of a previous business transferred under TUPE. In order
to be eligible, employees should have been employed by
their prior employer on or before 30 October 2020, and
transferred to their new employer on or after 1 September
2020.

As before, employees will retain their usual entitlements
such as annual leave.
How to claim under the extended CJRS

Employees with more than one job

Employers are able to claim through the online Government
Gateway (used for PAYE online). For full details of how a
claim is made see the extended version of this article.

If an employee has more than one employer, they can
be furloughed from one or more of those jobs. It is an
obvious point, but if an employee is being furloughed by
their current employer, any former employer should not
re-employ them, put them on furlough and claim for their
wages through the scheme.

What is happening to the Job Support Scheme & Job
Retention Bonus?
The Job Support Scheme has been postponed for the time
being. We will have to wait and see whether it is revived
after the closure of the CJRS next March.

Employee rights and entitlements on furlough
The rules here are the same as with the previous
incarnation of the CJRS.

The Job Retention Bonus will not be paid in February
2021 as previously envisaged. It may be that an alternative
retention incentive will be instigated as and when
appropriate.

During furloughed hours, employees are not permitted
to carry out any work for their employer, or any linked /
associated employer, whether it makes money or provides
services.

Claims post 1 February 2021

However, they can take part in training, volunteer
for another employer or organisation, or (if they are
contractually permitted to do so) work for another
employer. When carrying out training for their employer,
employees must be paid the appropriate national minimum
wage and so, in some cases, employers will need to top up
the furlough payment during this time, to the extent that it
does not meet the minimum wage threshold.

The recent HMRC paper and the Government guidance
only apply to claims for the period from 1 November 2020
to 31 January 2021 inclusive. Guidance for CJRS claims
from 1 February 2021 onwards will be published following
a Government review in January 2021, to decide whether
economic circumstances are sufficiently improved to require
an increased contribution from employers.
If you would like to receive future updates on employment
issues (including invitations to our hugely popular
Employment seminars) please sign up here.

Rachael Lloyd
Senior Associate
rachael.lloyd@michelmores.com
01392 687526
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Backpage quiz
We did not have any entrants for the Summer quiz on adverse possession,
so we will rerun that one next year. The quiz this quarter is all about
partnerships based upon the following scenario:
In 1998 Jules and Selina started a professional partnership together advising farmers converting farm buildings into
wedding venues. They wrote down some principles on a piece of paper at the beginning, as follows:
•
•
•
•

Jules and Selena will trade in partnership as FarmVenue Advisory with the business of providing advice on rural wedding venues from The Big Barn, County Fenwick, Southumbria.
The profits will be shared equally each year
The assets of the partnership will be owned equally.
The partners shall not undertake any other business

Jules and Selina have now fallen out. Jules has taken the client list to a competitor, and has commenced trading with
them, as a director of sales.
Selina is now being pursued for various partnership debts, and Jules is insisting that she sell the Big Barn to pay them off.
1

Upon the basis that the written terms are agreed to be a partnership agreement, how will the obligations
of the parties which are not covered by these terms be determined:
A. By reference to the Limited Liability Partnerships Act 2000.
B. By reference to the Partnership Act 1890.
C. By the Court determining what a just and equitable partnership would say.

2

Has the partnership ended already, or is it still alive?
A. Yes, probably, the conduct of Jules has ended it.
B. No, the partnership is still alive until formally terminated by one of the partners or a defined event, or an order
of the court.

3

Is Selina obliged to pay the partnership debts?
A. Yes, she is jointly and severally liable with Jules for them.
B. No, now that the partnership has terminated it is in an insolvency process, so it will be for the trustee to sort
out.

4

What can Selina do about Jules’ conduct?
A. She should just take it on the chin, There is nothing written down, and he has not taken any assets anyway.
B. The client list and goodwill are assets of the partnership, and as such Selina can take action against Jules,
including seeking an injunction preventing him from using them.

5

Can Jules insist that Selina sells the Barn?
A. Not right now.
B. Yes, she needs to in order to pay the debts and avid further costs.

Please email your answers to: adam.corbin@michelmores.com by 31 December 2020.
Everyone who submits the correct answers will be included in a prize draw to win a bottle of sparkling
wine.
The answers will be provided and the winners announced in the next edition. Good luck!
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